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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


RICHARD F. LEWIS, JR., INC., OF WAYNESBORO ) 
and 
THE MONOCACY BROADCASTING COMPANY,  ) 
Appellants, 

v. Case No. 15,936 
FEDERAL COMMUNICATIONS COMMISSION, ) 
Appellee, 
) 
) 


MUSICAL HEIGHTS, INC. 
Intervenor. 


PREHEARING STIPULATION 


The appellants, appellee, and intervenor believe that the following 
are the issues presented in this case, it being agreed and understood 
that the parties do not concede the correctness of any legal or factual 
premise implicit in the formulation of the questions and that counsel 
for appellee and intervenor reserve the right to argue that one or more 
of these questions is not properly before the Court: 

1. Whether the Commission was arbitrary and capricious in 
holding that there is a need for the new service proposed by intervenor 
Musical Heights which justifies the loss of the service of WAYZ. 

2. Whether the Commission erred in denying appellant's request 
for enlargement of the issues to determine intervenor's financial quali- 
fications and in finding the intervenor to be financially qualified. 

3. Whether the Commission erred in failing to comply with the 
requirements of Section 8(b) of the Administrative Procedure Act, and 
Sections 309(a) and 402(d) of the Communications Act of 1934 as amended: 

Appellants and appellee also agree that the following issue is pre- 
sented in this case: 


2 


4. Whether the Commission erred in determining that Braddock 
Heights is a “city, town, or other political subdivision" within the mean- 


ing of Section 3.30(a) of the Rules. Intervenor believes that the foregoing 


issue is not in the case. 

It is further agreed that the following procedure shall goven the 
filing of briefs and the Joint Appendix: 

1. The preparation and filing of the Joint Appendix shall be de- 
ferred, as hereinafter provided, until the printed briefs of the parties 
shall have been served and filed. 

2. On or before January 16, 1961, the appellants shall serve and 
file their multilithed or printed brief. 

3. On or before February 16, 1961, the appellee and intervenor 
shall serve and file their multilithed or printed briefs. 

4. The appellants shall file their multilithed or printed reply 
brief, if any, on or before March 2, 1961. 

5. The Joint Appendix shall be printed or multilithed and served 
and filed on or before March 17, 1961. It shall be kept as short as 
possible and its pages shall be independently numbered, but the portions 
of the record printed therein shall also state the pages of the record 
wherein this material may be found. Unless otherwise determined by 
the parties, no part of the Notice of Appeal shall be printed in the J oint 
Appendix, but this Prehearing Stipulation shall be included. 

6. All references in the briefs shall be to the page numbers of 
the record which was filed with the Clerk of this Court. 

Respectfully submitted, 


FEDERAL COMMUNICATIONS RICHARD F. LEWIS, JR., INC. 
COMMISSION, Appellee OF WAYNESBORO, Appellant 


By /s/ MaxD. Paglin By /s/ Eliot C. Lovett 


1 Se 


MUSICAL HEIGHTS, INC., THE MONOCACY BROADCASTING 
Intervenor COMPANY, Appellant 


py /s/_ Harry J. Daly By /s/ John P. Southmayd 
November 8, 1960 
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[Broadcast License Div.] 


April 9, 1957 
8831 


Musical Heights, Inc. 
c/o Mr. John T. Staub 
520 Brunswick Street 
Brunswick, Maryland 


Gentlemen: 

Reference is made to your application for a construction permit 
for a new standard broadcast station at Braddock Heights, Maryland, 

File No. BP-10918. It is noted that the applicant, Musical Heights, Inc., 
is a corporation whose stockholders comprise the partnership of Lee L. 
Shank, John T. Staub and Howard C. Fisher d/b as Shank, Staub & Fisher 
Company, which has agreed to purchase the equipment and rent it to the 
Corporation for $3,250 per year. Therefore, the ultimate source of funds 
rests in the same three persons as partners or as stock subscribers. 

An estimate of funds necessary to construct and operate) the pro- 
posed station the first year would appear as follows: down payment on 
equipment, $3,967; payments due the first year, $4,762; interest on un- 
paid balance, $595; miscellaneous, $1,000; and two months working cap- 
ital, $5,834; or a total of $16,158 excluding the cost of renting land or 
buildings. To meet these expenditures, there is shown to be available 
$7,500 from the sale of 1,200 shares of no par value stock to three sub- 
scribers of 400 shares each. It, therefore, would appear that additional 
funds in the amount of $8,658 will be necessary. In this connection, your 
attention is directed to Section III, Page 2, Paragraph 4(d), of the application 
which states in part: a financial statement showing all liabilities and 
containing current and liquid assets sufficient in amount to meet cur- 
rent liabilities (including amounts payable during the next year on long 
term liabilities) and in addition, to indicate financial ability to comply 
with the terms of the agreement." It cannot be determined from the 
present financial plan how the construction cost, initial operating ex- 
penses and payments due on personal obligations of the partners (such 


(101] 

4 
as bank loans) and/or stock subscribers can be met under the present 
plan of financing. 

Anticipated revenues or profits cannot be used to establish finan- 
cial ability to meet ‘construction costs and initial operating expenses of 
the proposed station. 

The balance sheets submitted with the application are apparently 
projected or pro-forma. It is, therefore, necessary to request that cur- 
rent balance sheets of Lee L. Shank, John J. Staub and Howard C. Fisher 
be prepared and submitted showing, in the case of Mr. Shank, the secur- 


ities and 


[102] 
other assets to be used as collateral for the bank loan; in the case of 
Mr. Howard, the loan value of the life insurance policies to be used as 


collateral; and in the case of Mr. Staub, some assurance that the party 


holding a half interest in the real estate has agreed to the encumbrance 
of $4,700. | 
icne ese the boundaries 

of Braddock Heights with the proposed 25 and 9 milliv per = 
“fours shown thereon, and any information concerning the present popula- 
tion, number and type of businesses, or any other pertinent data which 
would indicate whether or not Braddock Heights is an integrated commu- 
nity. 

Further action on your application will be withheld for a period of 
thirty days pending a reply to this letter. The information should be sub- 
mitted in triplicate, verified and subscribed to in accordance with Sections 
1.303 and 1.307 of the Commission's Rules. 

Very truly yours, 


/s/ Ben F. Waple 
Ben F. Waple 
Acting Secretary 


ce: Miss Iehl 
GFM:zpt:ebf/bi:E 


[Exhibit 9] WZ 
Braddock Heights has for many years been an established commu- 
i cael 

nity. As such, it has its own water works, a volunteer fire company and 

a post office. 

(emai ee 
It is most widely known as the site of the Braddock Heights Park, 
in which are centered many businesses in the field of entertainment, in- 


cluding, but not limited to a bowling alley, a skating rink, a dance 
pavilion, and the "Mountain Top" Theatre. The park attracts many 


DATA RELATIVE TO BRADDOCK HEIGHTS, MAR 


tourists to its picnic grounds, amusement park rides and its unique mini- 
ature railroad. 
In addition to the Park, which is its main business, Braddock Heights 
has numerous service establishments such as a drug store, grocery, 
barbershop. It is also the site of several hotels, including the Mountain 
House Hotel and Schley Inn Hotel. There are several apartment houses, 
a convalescent home and a swimming pool. There is also a garage and a 
trucking business. 
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FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D.C. 


Jul 19, 1957 
In reply refer to: 8831 


Musical Heights, Inc. 
c/o Mr. John T. Staub 
520 Brunswick Street 
Brunswick, Maryland 


Braddock Heights Broadcasting Company 
c/o Mr. Dan Weinberg 

Box 16, Jefferson Boulevard 

Braddock Heights, Maryland 


Gentlemen: 
Reference is made to the applications of Musical Heights, Inc., 
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File No. B P-10918, ‘and of Dan Weinberg and John J. Keel d/b as Brad- 
dock Heights Broadcasting Company, File No. BP-11075, each for a con- 
struction permit for a new standard broadcast station to operate on 1320 


kilocycles with a power of one kilowatt, daytime only, at Braddock Heights, 
Maryland. 

These proposed operations would result in mutually destructive in- 
terference, and, accordingly, cannot both be granted. Instead, it appears 
that they must be designated for hearing to determine, on 2 comparative 
pasis, which would better serve the public interest. 

Braddock Heights, Maryland, is not listed by the United States Cen- 
sus Bureau in the 1950 Census report. The Braddock Heights Broadcast- 
ing Company application includes information that Braddock Heights is 
known as a summer resort and is an unincorporated community with a 
population of 600, located in Frederick County, Maryland, the population 
of which is 62,287. Musical Heights, Inc., indicates by an amendment 
filed June 14, 1957, that the Braddock Heights community has been estab- 
lished for many years, that it has its own water works, a volunteer fire 
company, and a post office, a park affording a number of entertainment 
facilities, several business establishments, hotels and a convalescent 
home. However, it does not appear that sufficient information has been 
submitted to determine whether or not Braddock Heights is an integrated 
community. It is requested, therefore, that each applicant submit an ex~ 
hibit showing the town limits of Braddock Heights and any additional data 
that will tend to show that the town is an integrated community. The ex- 
hibit requested of each applicant should also show the relation of the pro- 


posed 25 mv/m contour to the business and factory areas. 
* * * * * 


(116] 
Very truly yours, 


/s/ Ben F. Waple 
Acting Secretary 
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[Rec'd Aug 20, 1957, F.C.C.] 


HARRY J. DALY 
Attorney and Counselor at Law 
*x* * * 


August 19, 1957 


Miss Mary Jane Morris, Secretary 
Federal Communications Commission 
Washington 25, D. C. 


Re: Your number 8831 
Dear Miss Morris: 

Reference is made to your letter of July 19, 1957 relative to the 
application of Musical Heights, Inc., File No. BP-10918, for a permit to 
construct a standard broadcast station to operate on 1320 kilocycles with 
a power of one kilowatt, daytime only, at Braddock Heights, Maryland. 

There is enclosed herewith an amendment to the above-described 
application supplying all of the information requested by you. In an ef- 
fort to establish further the fact that Braddock Heights is an integrated 
community, the applicant obtained the following information from "The 
History of Frederick County, Maryland" by T. J. C. Williams, copyright 
1910 by L. R. Titsworth and Co. 

1. Braddock Heights was established as a resort development 
in 1896. (Source: Page 379) 
2. In 1899, the Braddock Heights Improvement Company was 
formed. (Source: Page 609) 
3. In 1906, the Braddock Hotel commenced operation. (Source: 
Page 609) 
4. On June 12, 1906, the Jefferson and Braddock Heights Rail- 
way Co. was incorporated under the general laws of Maryland.) (Source: 
Page 609. See also pages 612 and 613). 

The purpose of this letter is also to advise that applicant will ap- 
pear and participate in any hearing which may be designated in this 
proceeding. 


Very truly yours, 


[134] 
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[Rec'd Aug. 20, 1957, F.C.C | JOHN H. MULLANEY 
Consulting Radio Engineers 
MUSICAL HEIGHTS, INC. 


BRADDOCK HEIGHTS, MARYLAND 


DS ee eee 


1320 KC 1KW-D 


INTRODUCTION: 
This engineering statement is filed on behalf of Musical Heights, 


Inc. of Braddock Heights, Maryland, who now have a pending application 
requesting a construction permit for 1320 KC with a power of 1 KW non- 
directional daytime only (BP-10918). | 
The purpose ‘of this statement is to reply to the Commission's let- 
ter (No. 8831, dated July 18, 1957) concerning the issues set forth therein 
regarding the application of Musical Heights, Inc. These issues are as 
follows: | 
(1) Community of Braddock Heights, Maryland: 

The applicant proposes to identify the station as Braddock 
Heights, Maryland. Braddock Heights is located in Frederick County, 
Maryland and it is approximately five miles west of Frederick, Maryland. 
Braddock Heights is a community separate and distinct from Frederick, 
Maryland. Attached herewith as Figure 3-A is 2 map illustrating the 
limits for Braddock Heights, Maryland. This map was prepared from a 
plan obtained from the Braddock Heights Water Company which outlines 
the layout of the water system for Braddock Heights, Maryland. The 
pusiness area for Braddock Heights, Maryland is also shown on Figure 
3-A. 

Figure 3, attached herewith, shows the relationship of the 
25 mv/m contour to the business area of Braddock Heights. It will be 
noted from an examination of Figure 3 that the applicant's proposed oper- 
ation would provide the signal intensity (25 to 50 myv/m specified in 
Section 3.188(b)(1) of the Commission's Rules to all of the business area 
of Braddock Heights, Maryland. Further, it would provide the signal inten- 
sity values (5 to 10 mv/m) specified in Section 3.188(b)(2) of the Rules 
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over all of the residential area of Braddock Heights, Maryland. 
(2) Location of Proposed Site With Respect to WFMD's Direc- 
tional Array: 
Station WFMD operates on 930 KC with a power of 1 KW 
daytime non-directional and 1 KW night-time, employing a directional 


system at Frederick, Maryland. The WEMD array consists of four 
* * * * * 


—— 


[Rec'd Sep. 12, 1957, F.C.C.] 
[139] 


SKETCH OF 
BRADDOCK HEIGHTS 


Near Frederick, Maryland 
* * * 


— 
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CLIMATE AND SOIL 
The climatical conditions are ideal and have done more than any 
other one thing to make Braddock the popular and healthful place that it 
is. All during the summer's hottest days a delightful breeze sweeps 
across the Middletown Valley and thence tothe cottages on Braddock, 
carrying with it those refreshing odors that arise from fields of cut and 


growing grain. The evenings are most delightful; for the steady breeze 
of the day has grown to a light wind, which has a tendency to make one 
forget that they Are in the midst of summer and carries them back to 


the pleasant evenings in the spring that we are all wont to remember so 
tenderly. 

The atmosphere is always dry and the soil is of such a nature that 
almost immediately after the heaviest rain falls the ground is perfectly 
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dry and one is never inconvenienced by muddy walks. That the |air is 
always dry and pure is attested by the fact that families reside jon the 
Heights during the entire winter, although at that elevation the thermome- 
ter often falls as low as twenty-five degrees below zero. Even |in the 
coldest weather, the residents there say they do not suffer from or mind 
the cold which in a damp climate would be hard to bear. 


WATER. 
The Braddock Heights Water Company, which has recently com- 
pleted a modern water system at a cost of $16,000, supplies the cottages 
with water from a storage tank made of concrete. This tank has a capacity 
of 70,000 gallons and is situated on the very top of the mountain. The wa- 
ter which this company supplies is unexcelled for purity and wholesome- 
ness as is shown by the examination report given below: 


SANITARY EXAMINATION OF WATER: 
Figures in parts per million. 
Certificate of Analysis of the Braddock Heights Water Co. 


Color . . és - 5 3 
Odor : 5 a“ . ; * n . - 
Reaction . . = 5 
1. Total residue at 230 F. 
2. Ignited residue 

3. Volatile residue 
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4. Amount of chlorine . : . . . . 6.0 

5. Wi WwW Ww nitrogen as "free ammonia" . . Trace 

6 Ww " ttalbuminoid ammonia" . 0.03 

7 Ww "Nitrates . 2 2.25 

8. Ww " " Nitrites . : None 
Character of water . . . . . 5 Very good 


CONSTITUENTS: 


Each U. S. gallon contains 5.02 grains of solids composed of: 


Silica. , . “ 2 ps 5 0.93 
Oxide of iron and alumina A z 0.03 
Carbonate of lime. , 0.54 


12 


Carbonate of magnesia . 2 “ . , 0.9% 
Sulphate of sodium é 7 2 2 1.86 
Chloride of sodium 2 c P 0.58 
Organic and volatile material . : - 0.11 


Total . é . : ¢ 5.02 grains 
This is extremely good water for all household and domestic pur- 
poses. This analysis shows the water to be comparative soft water and 
the sanitary analysis shows the water to be free from contamination and 
it is therefore wholesome and safe for drinking. 
, PENNIMAN & BROWN. 


Analytical and Consulting Chemists 
213 Courtland Street 
Baltimore, Md. 


| 
This water is all drawn from a number of excellent springs, and, aS 


will be seen by reference to the above analysis, is "wholesome and safe" 


for drinking purposes. 


FIRE PROTECTION. 

‘The reservoir is located at such a height that it affords ample 
power for use in fires and really is all the protection needed in case of 
a conflagration. The houses are not located in a way to make a large 
conflagration even possible. 
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things, slow and sturdy. People did not at first realize the value of 
Braddock as a business proposition and for that reasonthere has 
been no boom by wild-cat speculators that would in the course of a 
few years die out and leave those who had invested their money with 
but a plot of ground worth no more than ordinary farm land: in fact no 
effort whatever has been made to "boom" the place. On the other hand, 
those who did purchase lots on Braddock did so for the purpose of build- 
ing a home there and have worked heart and soul to make it a home re- 
sort and a permanent establishment and, for that reason, the dwellers 
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there are surrounded by those things which time and experience have 
shown to be so necessary to comfort and which are invariably lacking 
in the made-to-order summering places. The first plat of lots that was 
sold on Braddock contained fifty building lots. All of these have been 
sold and have buildings standing upon them today. The estimated value 
of the property on the Heights is comservatively placed at one million 
dollars, and nothing can speak more for the permanency of Braddock 
than the amount of money that has been expended there and which is 
gradually increasing as the years go by. 


A NEW DEVELOPMENT. 

A new plat of lots, consisting of one hundred and twenty-seven fine 
building sites, was opened late in the fall of 1906 by the Braddock Build- 
ing and Development Company, and quite a number of them have already 
been sold. The erection of cottages upon some of them has/already been 
begun, giving this addition an excellent start. All of the lots in this plat 
are of a uniform frontage in each block and have a depth of two hundred 
feet. The frontage varies in the different blocks from sixty to one hun- 
dred feet. Although this property runs along the ridge of the mountain 
through its entire extent it is very level and all grading has been done. 

The addition, as will be seen by an inspection of the plat which is 
a part of this book, is very nicely laid out with streets and an avenue 
running the entire length of the property. All of them front on Maryland 
avenue, which is being made a most attractive street. A new macadam 
road, put down under the direction of a competent road engineer, was run 
from the old National Turnpike through the original plat and continues 
through the entire length of the new plat. This road is laid according to 
the specifications of the Shoemaker road law of Maryland and cost ap- 


proximately, including the grading, 
* * * 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION FCC 58-670 
Washington 25, D. C. 60769 


In re Application of ) 


MUSICAL HEIGHTS, INC. Docket No. 12530 
Braddock Heights, Maryland ) File No. BP-10918 
) 


For Construction Permit 


ORDER 

At a session of the Federal Communications Commission held at 

its offices in Washington, D. C. on the 16th day of July, 1958; 
The Commission: having under consideration the above-captioned 


application for a construction permit for a new standard broadcast sta- 
tion to operate on 1370 kilocycles with a power of 500 watts, directional 
antenna, daytime only; 

IT APPEARING, That, except as indicated by the issues specified 
below, the applicant is legally, technically, financially, and otherwise 
qualified to construct and operate its proposed station, but that the pro- 
posal would involve objectionable interference with Station WAYYZ, Waynes- 
boro, Pennsylvania; may distort the directional antenna pattern of Station 
WFMD, Frederick, Maryland, as a result of the proximity of the towers 
of the two stations; and that it has not been determined whether the an- 
tenna of the instant proposal would be a hazard to air navigation; and. 

IT FURTHER APPEARING, That, pursuant to Section 309(b) of the 
Communications Act of 1934, as amended, the instant applicant was ad- 
vised by letter dated June 19, 1958 of the aforementioned deficiencies 
and that the Commission was unable to conclude at this time that a grant 
of the application would be in the public interest; and 

IT FURTHER APPEARING, That the applicant and the licensee of 
Station WAYZ filed timely replies in which they stated that they would 
appear at a hearing on the instant application; and 

IT FURTHER APPEARING, That, after consideration of the fore- 
going, the Commission is of the opinion that a hearing on the instant ap- 
plication is necessary; 
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IT Is ORDERED, That, pursuant to Section 309(b) of the Communi- 
cations Act of 1934, as amended, the said application IS DESIGNATED FOR 
HEARING, at 2 time and place to be specified in a subsequent order, upon 
the following issues: . 

1. To determine the areas and populations which would receive 
primary service from the instant proposal, and the availability of other 
primary service to such areas and populations. 


[209] 
2. To determine whether the instant proposal would involve 
objectionable interference with Station WAYZ, Waynesboro, Pennsylvania, 


or any other existing station, and, if so, the nature and extent thereof, 


the areas and populations affected thereby, and the availability of other 
primary service to such areas and populations. 

3. To determine whether the instant proposal would have ad- 
verse affects on the directional antenna pattern of Station WEMD, Fred- 
erick, Maryland, because of the proximity of the towers of the two sta- 
tions, and, if so, what corrective measures would be taken by the appli- 
cant. 

4. To determine whether the antenna system of the instant 
proposal would be 2 hazard to air navigation. 

5. To determine, in light of the evidence adduced pursuant to 
the foregoing issues, whether a grant of the instant application would 
serve the public interest, convenience and necessity. 

IT IS FURTHER ORDERED, That Richard F. Lewis, Jr., Inc. of 
Waynesboro and The Monocacy Broadcasting Company, licensees of 
Stations WAYZ and WFMD, respectively, ARE MADE PARTIES to the 
hearing; and 

IT Is FURTHER ORDERED, That, to avail themselves of the op- 
portunity to be heard, the applicant and respondents herein, pursuant to 
the provisions of Section 1.140 of the Commission Rules, in person or by 
attorney, shall, within 20 days of the mailing of this Order, file with the 
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Commission, in triplicate, a written appearance stating an intention to 

appear on the date fixed for the hearing and present evidence on the 

issues specified in this Order. 
FEDERAL COMMUNICATIONS COMMISSION 


/s/ Mary Jane Morris 
Mary Jane Morris 
Released: July 21, 1958 Secretary 


[Rec'd Aug. 6, 1958, F.C.C.] 
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PETITION TO ENLARGE ISSUES 
Comes now, The Monocacy Broadcasting Company, licensee of. 
Station WFMD, Frederick, Maryland, (hereinafter called Monocacy), 
respondent, by its attorneys, pursuant to Section 1.141 of the Rules, 
and herewith requests enlargement of the issues in the above entitled 
proceeding. In support whereof, the following is shown: 
1. By Order of July 16, 1958,// the above entitled application 
was designated for hearing, which is scheduled to commence October 14. 
The Order found the applicant legally, technically, financially |and other- 
wise qualified; but because its proposal involved interference |to Station 
WAYZ, Waynesboro, Pennsylvania, and possible reradiation with Sta- 
tion WFMD, five issues were specified. Issue 1 concerns areas and 
populations to be served, and other services thereto; issue 2 concerns 
interference to WAYZ; issue 3 concerns reradiation with WFMD; issue 
4 concerns airspace approval of the antenna site; and issue 5 is the 
conclusionary public interest issue. Monocacy here requests that issue 
#5 be redesignated #6 and that a new issue #5 be added as follows: 
5. To determine the financial qualifications of the appli- 
cant to construct and operate its proposed station. 
2. The above application was filed November 13, 1956. As 
hereinafter shown, the financial data included therein is incomplete, in- 
adequate and outdated. Musical Heights, Inc. is a newly formed inactive 
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corporation. Three persons - 


spa ran aa ama 
17 published in 23 FR 144 (July 24, 1958) 
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Leo L. Shank, John T. Staub, and Howard C. Fisher - have each sub- 
scribed to 400 shares of no par yalue stock, for which $2,500 is to be 
paid. Thus, the corporation has a total subscribed capital of $7,500 
These same three persons have formed a partnership known as Shank, 


Staub, and Fisher, which is to purchase the required technical equipment 


and rent it to Musical Heights, Inc. at $4,500 per annum, payable in ad- 
vance (Ex. 2-A). Also, these three persons under date of May 28, 1957, 
agreed to loan the corporation up to a total of $10,000 on call for 18 
months at 6% interest, provided the call was made by May 28, 1958. 
Gates Radio Company has agreed to sell the partnership the necessary 
technical equipment for $19,249.95, payable 25% down ($4,812.48) with 
the balance of $14,437.47 payable in 36 equal successive monthly install- 
ments at 3-3/4% interest, the payments to start the first month after de- 
livery of the equipment (Ex. 2-A). 

3. The application gives an estimated first year operating 
cost of $35,000 and revenue of $41,000. Other than the above equipment 
cost, the only construction cost estimate contained in the application is 
$1,000 for miscellaneous items. It is stated the studio location is to be 
determined in Braddock Heights; but no estimate is included for cost of 
construction of either a studio or transmitter pbuilding, nor is any show- 
ing made of the availability for lease of space for studios or transmitter, 
or ofthe cost of remodeling such space if it were available. Apparently, 
John Staub owns a part of the land needed for the transmitter site, which 
is also to be leased to the Re eperationt This land has no building on it, 
and Monocacy's investigation discloses no building in Braddock 


2, pparently $7.25 apiece of this capital has been paidin. The only 


corporate palance sheet in file - as of November, 1958- shows no funds 
on deposit (Exhibit 3). 
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3/ The application shows an easement must be obtained on additional 
land for the ground system and guy wires, but no showing is made as to 
the cost or terms thereof. 
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Heights which would be suitable for studios, at least without extensive 
remodeling. The community is a small resort town with few, if any, 
modern structures. Likewise, no estimate is given for the costs of 
prosecuting this application, although it has been amended three times 
for frequency shifts and now the applicant is confronted with the substan- 
tial costs of an adjudicatory proceeding. 

4, It seems apparent that to meet construction and first year's 
operating costs, the following funds will have to be provided through the 
corporation, the partnership, or loans by Shank, Staub, and Fisher: 


$ 4,812.48 Down payment on equipment 
$ 4,812.48 First year's installment payments on eqiripmiente/ 


$ 542.00 Interest on deferred balance of equipment 
$35,000.00 Estimated operating cost— 
$_1,000.00 Estimated Miscellaneous Cost 
$46,166.96 TOTAL 
In addition, there is the cost of engineering and legal services |for the 
past two years, including three different frequency proposals to the Com- 
mission; the cost of the forthcoming adjudicatory proceeding, including 
the cost of legal, engineering and reporting services; the cost of building 
or remodeling suitable studio space and of building a structure to house 
the transmitter; and the cost of a proof of performance on the proposed 
directional array. These costs may reasonably be expected to amount 
to a minimum of $15,000 to $25,000, and possibly more. Thus, the total 
financial outlay 
5 


— Although these three items will cost the partnership a total of 
$10,166.96 the first year, it will receive only $4,500 in rental from the 
corporation for the equipment during this same period. 
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3/ An FCC letter of April 9, 1957 to the applicant states that "antici- 
pated revenues or profits cannot be used to establish financial ability to 
meet construction costs and initial operating expenses". 
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confronting the three principals of Musical Heights through their first 
year of operation, assuming a grant, will be $60,000 to $75,000 and per- 
haps more. Braddock Heights, with a population of about 600, located 
close to Frederick, with a 1950 population of 18,172, cannot be considered 
a community where the prospect of substantial first year advertising 
revenue is bright; and it is not believed any one of the three principals 
has ever owned or operated a proadecast station or other business. Thus, 
while recognizing some revenue will be realized during the first year of 
operation, it seems clear that much more cost will be required initially 
than the $7,500 to be paid for stock and the $10,000 loan promised the 
corporation in the already expired loan agreement. 

5. Since the $7,500 stock subscription agreement, and the Gates 


equipment deferred payment plan are the only current sources of financ - 


ing appearing from the application, there is very serious question as to 
the financial capability of the applicant. But assuming the $10,000 loan 
commitment were to be extended, this still would not establish financial 
capability in view of the cost factors above and the personal financial 
condition of the principals hereinafter outlined. The application shows 
that Shank's income after taxes in 1954 was $3,200 and in 1955 was 
$3,500; that Fisher's income after taxes in 1955 and in 1956 was $3,'750 
each year; and that Staub's income after taxes in 1954 was $2,800 and in 
1955 was $2,900. It further shows by an August 20, 1957 amendment (the 
latest statement as to employment of the principals) that Staub has been 
employed as 2 swimming pool lifeguard, that Fisher has been a relief 
engineer at Station WRC, with this employment to terminate November 1, 
1957, and that Shank is employed by an Oldsmobile garage in Frederick. 
Thus, it appears the principals cannot rely on 
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6/ : 

-’ A June, 1958 inquiry by Monocacy indicates Shank is now employed 
by the Maryland State Police; Staub is unemployed; and Fisher /is em- 
ployed as a relief engineer by a D. C. radio station. 
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current income as a source of funds. 

6. Personal balance sheets, as of the spring of 1957, are on 
file with the applications The Fisher statement shows a net worth of 
$23,740 but with cash of only $490 and with a note payable of $400. The 
Shank statement shows a net worth of $3,423, including cash of| $1,300. 
The Staub statement shows a net worth of $49,250, including $300 in cash, 
$22,000 in series "H" government bonds, and $18,000 in real estate. A 
letter of November 1, 1956, from the Birnie Trust Co., Tarreytown, 
Maryland, agrees to loan Fisher $5,000 as a 2nd mortgage on his home. 
A letter of November 5, 1956 from the Peoples National Bank of Bruns- 
wick, Maryland, agrees to loan Staub $4,700 as a 6% mortgage loan on 
his property in Brunswick. A letter of April 18, 1957 from the Farmers 
and Mechanics Bank of Frederick states that Shank's father has pledged 
$18,950 in listed securities as collateral for a loan by the bank of up to 
$10,000 to Shank.© Thus, it appears that of the three principals, only 
Staub may have the funds on hand with which to meet his share of the 
probable costs, as summarized in paragraph 4 above; that even with the 
promised bank loans, Shank and Fisher would not have sufficient funds 
to meet their share of said costs; that all the financial data in/the appli- 
cation is outdated; and that in any event, the maximum amount the part- 
ners together have represented to the Commission they will put up for 
the station is $17,500 ($7,500 in stock and a $10,000 loan), plus the pay- 
ments on the equipment. This will not begin to meet said costs through 
the first year of operation. 

7. As a respondent, Monocacy is entitled under Section 309(b) 
of the Act to a “full hearing". The financial 
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¥ It should be noted these are outdated by more than a year and thus 


do not reflect current personal financial condition. 


8/ The three pank letters are likewise outdated by more than a year 
and thus do not show whether these loan commitments are still outstand- 


ing. 
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capability of the applicant to serve the public interest, convenience and 
necessity is SO clearly in doubt from the facts herein alleged, the re- 
quested enlargement of issues is both necessary and appropriate. To 
deny this petition would poth subvert the public interest and deprive the 
petitioner of due process of law. 

WHEREFORE, the premises considered, Monocacy respectfully 
requests that the issues be enlarged as set forth in paragraph 1 above. 

, Respectfully submitted, 


THE MONOCACY BROADCASTING 
Address: COMPANY 


ieee aes Fisher, Wayland, Duvall and 
erie Southmayd, Its Attorneys 


Dated: 
August 6, 1958 


By /s/ John P. Southmayd 


(ioe ee 
[Rec'd Sep. 8, 1958. F.C.C.] [933] 


OPPOSITION TO PETS 


OPPOSITION TO PETITION TO ENLARGE ISSUES 


MUSICAL HEIGHTS, INC., by and through its attorneys, sets forth 
the following by way of opposition to the petition filed by The Monocacy 
Broadcasting Company, licensee of radio station WFMD, Frederick, 
Maryland and respondent herein, which requests the Commission to en- 
large the hearing issues in the above-captioned proceeding to include a 
determination as to the financial qualifications of the applicant. 

1. The plan for financing the construction of the station proposed 
at Braddock Heights, Maryland, is as follows: Messrs. Shank, Staub and 
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Fisher have formed a partnership which will undertake to purchase the 
equipment necessary to the construction of the station and will rent such 
equipment to the applicant corporation (made up of three stockholders, 
namely Messrs. Shank, Staub and Fisher) for the sum of $4500.00 per 
annum. See Exhibit 2-A of the Musical Heights application. 
2. In addition, the respective partners have agreed to loan the 
applicant corporation the sum of $10,000 to be used as working capital in 
connection with the initial operation of the station. Exhibit 6 of the Musi- 
cal Heights application is a copy of this agreement. Petitioner -respondent 
points to the fact that this agreement has expired. It is elementary that 
an applicant's financial qualifications must be judged as of the|time they 
are presented to the Commission. If a hearing is prolonged, it cannot 
be held that the applicant automatically becomes financially disqualified 
because balance sheets and other material relied upon by it have become 
out of date. Since Petitioner-respondent has raised this matter, however, 
the applicant has secured and submits herewith up-to-date balance sheets 
and renewed bank loan commitments on behalf of Messrs. Shank, Staub 
and Fisher. There is also included herewith an 
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extension of the agreement between Messrs. Shank, Staub and Fisher to 


loan the applicant corporation the sum of $10,000.00. These documents 
are attached hereto and labelled Exhibit A, pages 1 through 8. 
3. Over and above the aforementioned $10,000 loan, the applicant 
corporation has available to it the sum of $7,500.00 by way of the stock 
for which its three shareholders have subscribed. Thus, $17,500.00 
can be drawn upon for the purpose of meeting the station's initial opera- 
ting expenses. Let us determine whether this constitutes a sufficient 
amount for such purpose. 
4, The applicant corporation is obligated to pay $4,500.00 to the 
partnership of Shank, Staub and Fisher for the rental of its equipment. 
Having estimated its first year's cost of operation at $35,000, the appli- 
cant must have available $5,832.00 to meet its expenses for its first two 
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months on the air. Beyond this period, the Commission has repeatedly 


held that it is proper to consider estimated revenues in determining 


financial qualifications. WDOD Broadcasting Corp., 9 R.R. 214. See 
also Memorandum Opinion and Order in Hirsch Broadcasting Company, 
Docket No. 12264, released March 13, 1958, wherein the Examiner stated 
that where it was estimated that first year revenues would exceed the 
first year cost of operation (as is the case here): 


| and though there would undoubtedly be some lag between 
the station's rendition of service and receipt of payment, it 
is reasonable to assume that the excess of revenues over 
expenses would provide a substantial fund--a fund which the 
Commission could unquestionably consider in appraising 
applicant's financial ability." Citing WDOD, supra. 


When the $1,000.00 which applicant has estimated for miscellaneous 
costs is added to the above, it is seen that the corporation requires only 
$11,332.00 to carry it through its first year's operation. As indicated 
MUSICAL HEIGHTS, has available to it the sum of $17,500.00. 

5. Having established that the applicant corporation has sufficient 
funds for its needs, it is next necessary to look to the partnership of 
Shank, Staub and Fisher to ascertain whether it can meet its financial 
commitments in regard to the proposed station. These commitments 
for the initial year of operation are as follows: 

$ 4,812.48 Down payment on equipment 

$ 4,812.48 First year's installments on equipment 

$ 542.00 Interest on deferred palance of equipment 
$10,166.96 


[235] 
As has been stated, the applicant corporation will pay to the partnership 
the sum of $4,500.00 each year for the rental of its equipment. Thus the 
partnership must be able to show its ability to meet the $5,666.96 deficit. 
6. It is a well-settled rule of partnership law that all of the assets 
of the respective partners may be looked to in order to meet the partner- 
ship's liabilities. The balance sheets contained in Exhibit A, pages 1, 2 
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and 3, and the bank loan commitments, Exhibit A,pages 4 and 5, show 
that Howard C. Fisher has a net worth of $28,802.00, an increase of 
more than $5,000.00 over the net worth reflected in the MUSICAL 
HEIGHTS application. Mr. Shank shows a net worth of $5,208.57, an 
increase of $1,785.28 over that reflected in the MUSICAL HEIGHTS 
application. Mr. Staub's net worth totals $47,025.00. In addition to 
these amounts, the aforementioned bank loan commitments show the 
sum of $5,000.00 available to Mr. Fisher and the sum of $10,000.00 avail- 
able to Mr. Shank. | 

7. Petitioner-respondent interjects by way of a footnote to its peti- 
tion (footnote 3, page 2) a statement to the effect that the MUSICAL HEIGHTS 
application indicates that an easement must be obtained on additional land 
to accommodate the ground system and guy wires, but no showing has been 
made as to the cost or terms thereof. It is submitted that such-an ease- 
ment had been obtained from one Howard B. Smith et ux. at no cost. As 
a result of the question raised by Petitioner-respondent, the agreement 
between the parties has now been reduced to writing. | 

8. In regard to the proposed transmitter and studio facilities, as 
is set forth in the MUSICAL HEIGHTS application, studio space will be 
rented in Braddock Heights. Contrary to the contention of Petitioner- 
respondent, it is not necessary to have a particular type of building to 
house the station's studios and offices. With today's type of directional 
microphones, it is often not even necessary to effect any soundproofing. 
If alterations should prove desirable, however, there is more than enough 
money to take care of any such extra items. It should be kept in mind 
that Mr. Staub owns the land upon which the station is to be constructed 
and could if he were so inclined, mortgage this property to obtain addi- 
tional funds, or build upon it if it should later be deemed advisable. 
Relative to the transmitter house upon which Petitioner-respondent lays 
so much stress, such a structure may be erected for as little as $200.00 
or for as much money as is desired. This will certainly create no prob- 
lem. 
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9. Petitioner -respondent attempts to upset the Commission's de- 
termination as to the financial qualifications of the applicant by pointing 
to such matters as costs of legal and engineering services, for which it 


maintains the applicant has not made provision. It must be borne in mind 


that when the Commission designated the MUSICAL HEIGHTS application 
for hearing, it made 2 prima facie | determination that the applicant was 
financially qualified. Facts alone can upset this determination. Supposi- 
tion and guesstimates cannot be substituted for these required facts. As 
stated in Mississippi Broadcasting Co. (WCOC-TV), 14 B-R- 576, 578, 
decided in October 1956: | 


‘Laurel further seeks, by its petition of May 4, 1956, to have 
included in the hearing an issue to determine the financial 
qualifications of Mississippi Broadcasting Co. It alleged, 
in its petition, that Mississippi estimated certain of its con- 
struction costs too low, that it failed to provide adequate sums 
for its pre-operating and initial operating expenses, that it 
overstated the deferred credit available to it, that it over- 
valued its real and personal property, and that the properties 

from whom it anticipated receiving any 
overvalued. The facts were presented 

on the informat belief of petitioner. In their oppositions 
to this petition, deast Bureau point out, 
quite rightly, that introduce a new issue 
into a hearing solely on t ons of fact con- 
tained in the pleading of a party. parti e where 
the reply pleadings deny the accuracy 


10. There can be no doubt but that the total assets of Messrs. 
Shank, Staub and Fisher, members of the partnership which has committed 
itself to finance the construction of the proposed station, are more than 
sufficient to meet the required expenditures. Each of these individuals is 
prepared to meet his obligations even should this require the pledging of 
stock or the sale of his assets. | 

11. MUSICAL HEIGHTS feels it is incumbent upon it to call the 
Commission's attention to the fact the Petitioner-respondent, licensee of 
station WFMD, was made a party of this hearing solely because the pro- 


posed new station might, as 2 result of the proximity of its tower to WFMD, 
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distort WFMD's directional.antenna pattern. It would appear that re- 
spondent's petition, couched as it is in terms of conjecture es 
tion, is designed to serve the interests of WFMD by possibly delaying a 
grant of the MUSICAL HEIGHTS application rather than with a view toward 
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serving the interest of the public. 
FOR THE FOREGOING REASONS, it is requested that the respond- 
ent's petition to enlarge the issues in this proceeding be denied. 
Respectfully submitted, 
MUSICAL HEIGHTS, INC. 
By /s/ Harry J. Daly 
/s/ Lenore G. Ehrig 


Its attorneys 
1026 Pennsylvania Building 
425 - 13th Street, N. W. 


September 8, 1958 Washington 4, D.C. 
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Balance Sheet 
HOWARD C. FISHER 
August 30, 1958 


ASSETS 


Cash on hand $ 75.00 
Cash in banks 460.00 
Accounts receivable - good 240.00 
Furniture 2,000.00 
Real Estate . 

*1/2 interest owned jointly with 

Mrs. Howard S. Baker 7,000.00 

Owned jointly as tenants by the entirety 15,000.00 
Cash value of life insurance policies 4,305.00 
Other Assets 

Car 2,700.00 

Radio Equipment 200.00 


TOTAL ASSETS 
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LIABILITIES 


Notes payable to others $ 200.00 
Accounts payable = not due 400.00 
Mortgages or liens on real estate 950.00 


Liens on car | 1.628.00 


TOTAL LIABILITIES $ 3,178.00 


Pa al Se OS 


NET WORTH $28,802.00 


a 
= 


* Mr. Baker died 1-21-58. Value of house was listed incorrectly on 
5-31-57 Balance Sheet 


nt 
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Exhibit A 
Page 2 


Balance Sheet 
LEO L. SHANK 
as at September 3, 1958 

ASSETS 

Cash on hand $ 192.50 
Cashin Banks , 300.00 
Accrued salary | 86.00 
Cash surrender value of insurance 1,200.00 
Automobile (1957 Oldsmobile) 2,500.00 
Furniture 1,400.00 
Miscellaneous (firearms, etc.) 120.00 
Annuity savings — 210.64 


TOTAL ASSETS $ 6,009.14 
LIABILITIES 


Balance due on car $ 631.57 
Balance due John Staub (handling 169.00 
account for Musical Heights, Inc. 
to John Mullaney and Harry Daly) 


TOTAL LIABILITIES $ 800.57 
NET WORTH $ 5,208.57 


_ 
—S———— 
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Exhibit A 
nly de Page 
FINANCIAL STATEMENT AS OF SEPT. 6, 1958 
FOR 


JOHN T. STAUB 
524 Brunswick St. 
Brunswick, Md. 
ASSETS 
Real Estate $24,000.00 
U. S. Govt. Bonds 10,000.00 
Furniture & Other Goods 7,000.00 
Cars 
1958 Edsel Citation 4,000.00 
1950 Olds Sedan 375.00 


Accounts Receivable 650.00 
Jewelry, Etc. 1,000.00 


- TOTAL $47,025.00 
OTHER ASSETS 


Rents $62.00 per month 
Salary $65.00 Plus. . . per week 
(Presently employed 
WAYB 
526 Main Street 
Waynesboro, Va. 


/3/ Jobn T. Staub 
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THE BIRNIE TRUST COMPANY 
Taneytown, Maryland 


August 29th, 1958 


Mr. Howard C. Fisher 
Frederick, Md. R.D. 3 


Dear Mr. Fisher: 
We again confirm your letter of November 1st 1956 in which we 
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stated that we will loan you $5000.00. Our offer is still in effect and 
the loan will be made to you upon the terms and conditions stated in our 
1956 letter upon your advices to us to proceed. 

Yours very truly, 


/s/ Charles R. Arnold 
Cashier 


nn 
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Page 5 


FARMERS AND MECHANICS -CITIZENS NATIONAL BANK 
of Frederick 
FREDERICK, MARYLAND 


August 28, 1958 
TO WHOM IT MAY CONCERN: 
This will certify that Mr. Leo L. Shank has pledged with us the 
following securities as collateral for a loan or loans, if, and when needed, 
for an amount of $10,000.00: 


100 shares Ches. & Ohio Rwy. Co., common 
100 shares West Penn Electric Co., common 
150 shares United States Steel Corp., common 


The value of these securities at the current market is approximately 
$20,000.00. 


Yours very truly, 


/s/ Gordon F. Palmer 
GFP-febe Vice President 


a 
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333 East Third Street 
Frederick, Md. 
September 5, 1958 


Mr. Harry J. Daly 
Pennsylvania Building 
Washington, D. C. 
Dear Mr. Daly: 

We hereby extend the original loan agreement to lend money to 


Musical Heights, Inc., for an additional eighteen (18) months. 


/s/ Leo L. Shank 
Leo L. Shank 
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Exhibit A 


Page|7 
September 6, 1958 


We hereby extend the original loan agreement to lend money to 


Musical Heights, Inc. for an additional eighteen months. 


Signed John T. Staub 
JOHN T. STAUB 

524 Brunswick St. 
Brunswick, Md. 
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Page 8 


We hereby extend the original loan agreement to lend money to 


Musical Heights, Inc. for an additional eighteen months. 


/s/ Howard C. Fisher 
Howard C. Fisher 


[Rec'd Sep. 8, 1958, F.C.C.] [247] 
COMMENTS IN SUPPORT OF PETITION TO ENLARGE ISSUES 
Richard F. Lewis, Jr., Inc., of Waynesboro, licensee of Station 
WAYZ, Waynesboro, Pennsylvania, a respondent in the above-entitled 
proceeding, has examined the petition filed by The Monocacy Broadcasting 
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Company, licensee of Station WEMD, Frederick, Maryland, to enlarge 
the issues specified by the Commission in its Order released on July 
21, 1958, so as to ‘include a new issue for the determination of the 
applicant's financial qualifications. 

This respondent is convinced that the allegations made by The 
Monocacy Broadcasting Company are well founded and that, in order to 
enable the Commission to be fully advised so as to come toa final 
decision in the public interest, the issues should be enlarged as re- 
quested. This respondent, therefore, supports the petition and urges 
the Commission to grant it. 

| Respectfully submitted, 


RICHARD F. LEWIS, JR., INC., 
Of Waynesboro 


By ELIOT C. LOVETT 
Its Attorney 

734 Fifteenth Street, N. W. 
September 8, 1958 Washington 5, D. C. 


——_— 


[Rec'd Sep. 15, 1958, F.C.C.] 
[256] 
REPLY TO OPPOSITION TO PETITION TO ENLARGE ISSUES 

The Monocacy Broadcasting Company, respondent, by its attor- 
neys, herewith replies to the September 8, 1958 Opposition of Musical 
Heights, Inc. to Monocacy's August 6, 1958, Petition To Enlarge Issues 
in the above entitled matter. 

1. Initially it should be noted that Musical Heights has not amended 
its application to include the current data attached to its Opposition as 
pages 1-8 of Exhibit A. Such data therefore cannot be considered in 
evaluating the showing in said application of its financial qualifications. 

2. The applicant cites WDOD Broadcasting Corp., 9 R.R. 214 for 
the proposition that beyond the first two months of operation, it is prop- 
er to consider estimated revenues in determining financial qualifications. 
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The WDOD case does not so hold. It merely stands for the proposition 
that where an applicant for the second television station in a major 
market - Chattanooga, Tennessee - will have $65,000 in cash left after 
paying television construction costs of $140,000, and its first year's 
equipment installments, loan amortization and interest will amount to 
$75,000, only a relatively moderate net income for the first year is 
necessary to provide the balance of cash needed for that initial period. 
Other cases hold an applicant to be financially qualified must be able 
to operate for a reasonable period, regardless of revenue. Kaiser Hawai- 
ian 
[257] 

Village Television, Inc., 15 R.R. 85; Iredell Broadcasting Company, 13 
R.R. 996. What is a "reasonable" period must depend on the particular 
circumstances in a given community. Thus, the likelihood of the second 
television station in Chattanooga, Tennessee breaking even at an early 
date is certainly much greater than the likelihood of a daytime only radio 
station in Braddock Heights, Maryland (population, 600) breaking even at 
an early date. In its McFarland letter of April 9, 1957 to Musical Heights, 
the Commission itself stated that anticipated profits cannot be used to 
establish financial ability to meet initial operating expenses. 

3. The applicant's estimated first year's revenue is but $41,000 
and its first year's operating cost estimate is $35,000. It claims (par. 3 
of its Opposition) that a total of $17,500 is available to meet construction 
costs (other than the equipment to be leased from the Shank, Staub & 
Fisher partnership) and initial operating expenses. The applicant's claim 
that there will be no costs prior to commencing operation except for the 
equipment and $1,000 in miscellaneous expenses, as earlier pointed out, 
is clearly in error. It ignores, among other items, costs of obtaining and 
furnishing studio and office facilities, engineering and legal costs, hearing 
costs, proof of performance costs, and transmitter house costs. More- 
over, the first year's operating cost estimate of $35,000, which was filed 
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filed with the original 1320ke application in 1956 and never amended, is 
unrealistic and purely conjectural. The rental due the first year for 
equipment has been increased to $4,500. According to the application, 
a staff of ten persons is proposed, including Messrs. Shank, Staub & 
Fisher in key positions. If, as implied but not stated, studios are to be 
rented, this 


L As previously alleged, Monocacy knows of no existing and available 
structure in Braddock Heights suitable for use as studios, at least with- 
out very extensive remodeling. Moreover, since the transmitter site 

is zoned only for "residence district uses," by zoning definition this site 
could not be used for studios or offices. 
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rental will be an operating cost, as will normal operating costs such 
as news and other program services, promotion, power, taxes, mainte- 
nance, sales commissions, stationery and supplies, and telephone, in- 
cluding studio-transmitter interconnection. An operating budget of less 
than $3,000 a month cannot meet such overhead. Moreover, no basis 


has been given in the application, pleadings, or elsewhere, for the 
$41,000 estimate of first year's revenue. So far as the records show, 
this is strictly conjectural”: Thus, there is scant justification for reli- 
ance here on the estimated first year's profit of $6,000 to bulwark the 
applicant's financial qualifications. The following language in the recent 
case of American Southern Broadcasters (13 R.R. 945) is pertinent here: 


"Applicant estimated that its proposed station would obtain revenue 
in the amount of $35,000 from its first year of operation. No evi- 
dence was offered to support this estimate. From the record be- 
fore us we cannot conclude that applicant would be able to obtain 
at once and during the first few months sufficient revenues to sus- 
tain its proposed operation. Moreover, applicant's resources are 
not such as to indicate that it can operate the station for a period 
of time at 2 loss and there has been no showing that there is a 
reasonable likelihood of financial return adequate to support the 
operation of the station. We conclude that applicant has failed to 
meet its burden of proof and is not financially qualified to construct, 
own and operate its proposed station.” 
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4. The applicant argues that under partnership law all the assets 


of the respective partners may be looked to in order to meet the partner- 
ship liabilities. But this is a fallacious argument when applied to the 
facts here. Musical Heights, Inc., the applicant, is a corporation, not a 
partnership. The personal assets of Shank, Staub & Fisher 
a 


=/ The applicant (page 4) refers to Monocacy's "suppositions and 
guesstimates" of construction and operating costs. But so far as the 
application or pleadings show, the Musical Heights estimate of operating 
costs and revenues are sheer speculation. Moreover, with an allowance 
of but $1,000 for construction costs other than equipment, it seems ap- 
parent the construction cost estimates are likewise highly speculative. 
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cannot be looked to to meet corporate need for funds beyond the $2,500 
in stock subscriptions each has pledged the corporation. Moreover, by 
their partnership agreement, Shank, Staub and Fisher agree to put up 
equally the funds necessaryto buy the equipment for lease to the corpor- 
ation. Thus, even if Staub, for instance, had more than sufficient assets 
to meet his one-third share of the equipment cost, his only obligation to 
his partners is to provide the one-third. His assets cannot be looked to 
by Fisher or Shank as a source of funds to meet their partnership ob- 
ligations. Similarly, as to the $10,000 loan agreement, each, regardless 
of personal assets, is only obligated to the others to supply one-third 
of this sum for the loan to the corporation. 

5. The applicant also argues that the newly filed personal balance 
sheets show that the net worth of each of the three principals has in- 
creased since the balance sheets previously filed. A careful comparison 
of these financial statements, however, leaves substantial doubt whether 
in fact the net worth of any has materially increased. It appears that 
in large part items such as real estate, furniture and jewelry have sim- 
ply been reevaluated at a higher figure in the recent statements. The 
income and employment statements of the principals contained in the 
application do not appear to be such as to contribute to material in- 
creases in net worth. 
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WHEREFORE, the premises considered, petitioner again re- 
spectfully requests that the issues in the above entitled proceeding be 
enlarged to determine the financial qualifications of the applicant to 
construct and operate its proposed station. 


Respectfully submitted, 


THE MONOCACY BROADCASTING 
COMPANY 


Fisher, Wayland, Duvall and 
Address: Southmayd, Its Attorneys 
703 Perpetual Building 
Washington 4, D. C. By /s/Jobn P. Southmayd 


Dated: September 15, 1958 


_——————————— 


[Rec'd Sep. 26, 1958, F.C.C.] (963) 


WAYZ PETITION TO ENLARGE ISSUES 

Richard F. Lewis, Jr., Inc., of Waynesboro, respondent herein 
and licensee of Station WAYZ which operates daytime only in Waynesboro, 
Pennsylvania, with 1000 watts power on 1380 ke, petitions the Commis- 
sion to enlarge the issues in the above-entitled proceeding so as to in- 
clude issues as to present and proposed programming, and in support 
of its petition states: 

1. On July 16, 1958, the Commission adopted an Order designating 
the above-entitled Musical Heights application for a hearing which is now 
scheduled to commence on October 14th. (A pre-hearing conference is 
to be held on October 3rd.) The Order found the applicant to be legally, 
technically, financially, and otherwise qualified. The only issues concern 
the areas and populations to be served and the availability of other serv- 
ices thereto, the interference to WAYZ, the effect upon the directional 
pattern of WFMD, Frederick, Maryland, airspace approval of the antenna 
site, and the customary public interest. There is pending a petition of 


WFMD to enlarge the issues to include one to determine the applicant's 
financial qualifications. 
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2. The Commission's Order was published in the Federal Regis- 
ter on July 24, 1958, 23 F. R. 5617. Petitioner WAYZ concluded that 
the slight interference which the applicant showed in its application would 
result within the normally protected WAYZ contour was entirely unrealis- 


tic, but there were not then available measurements to show the contrary 


beyond a reasonable doubt. 

[262] | 
Therefore, arrangements were made to have measurements taken. These 
have been completed and they have been analyzed by A. D. Ring and As- 
sociates and the pertinent contours established for both petitioner and 

the proposed Musical Heights operation. These results were not known 
until this week. They show considerable more interference to WAYZ 

than that admitted by the applicant, whose determinations were based 

not upon measurements but upon the Commission's soil conductivity map. 
Based upon actual measurements, objectionable interference is | expected 

in an area of 179 square miles with a population of 13,299 persons within 
the WAYZ normally-protected 0.5 mv/m contour. This represents rural 
population only. (See affidavit of Howard T. Head attached hereto as Exhib- 
it A.) | 

3. Station WAYZ serves primarily a rural audience and programs 
accordingly. It avers, and is ready to prove, that the more than 13,000 
persons to whom WAYZ programs will no longer be available because of 
the proposed interference now largely depend upon such programs. Peti- 
tioner further avers that applicant cannot show that its proposed programs 
will meet that need. 

4. Accordingly, petitioner is convinced that the public interest 
requires a determination of the type and character of program service 
proposed to be rendered by the applicant and whether it would meet the 
requirements of the populations and areas proposed to be served, and 
that there is also required a determination of the type and character of 
program service rendered by petitioner WAYZ and whether it meets the 
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requirements of the population and area proposed to lose such service. 
To that end petitioner requests that present Issue 5 be redesignated 7 
and that new issues 5 and 6* be added as follows: 

5, To determine the type and character of program service 
proposed to be rendered by the applicant and whether it would 
meet the requirements of the populations and areas proposed to 
be served. 


a 


* Of course, a further redesignation will be necessary if the 
financial issue requested by WFMD be also added. 
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"6. To determine the type and character of program service 
rendered by Station WAYZ and whether it meets the requirements 
of the population and area proposed to lose such service." 

5. Because of the fact that the appropriateness of this petition did 
not become apparent until after the analysis of the actual measurements 
upon which it is based became available, good cause is shown for the 
filing of the petition after the time normally provided therefor by Rule 
1.141. 

WHEREFORE, in order to afford petitioner the "full hearing" to 
which it is entitled under Section 309(b) of the Communications Act, this 


petition to enlarge the issues should be granted. 
| Respectfully submitted, 


RICHARD F. LEWIS, JR., INC., OF 
WAYNESBORO 


By ELIOT C. LOVETT 
Its Attorney 
734 Fifteenth Street, N.W. 
September 26, 1958 Washington 5, D. C. 


[Certificate of Service] 


—— 
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F.C.C. 58-1094 
[301] 65290 


MEMORANDUM OPINION AND ORDER 


By the Commission: Commissioner Bartley absent; Commissioner 
Cross dissenting. 


1. The Commission has before it (1) a petition filed September 26, 
1958, by Richard F. Lewis, Jr., Inc., licensee of Station WAYZ, to en- 
large the issues; (2) a reply to this petition, filed October 6, 1958, by 
the Broadcast Bureau; (3) an opposition to this petition, filed October 
20, 1958, by Musical Heights, Inc., applicants (4) comments in support 
of the petition, filed October 20, 1958, by The Monocacy Broadcasting 
Company, licensee of Station WFMD and respondent herein; (5) a motion 
filed October 22, 1958, by applicant to strike the comments filed by The 
Monocacy Broadcasting Company; (6) an opposition filed October 22, 
1958, by The Monocacy Broadcasting Company to applicant's motion to 
strike comments in support of the petition; (7) the Broadcast oie 
reply, filed October 27, 1958, to the applicant's motion to strike the com- 
ments filed by The Monocacy Broadcasting Company; and (8) applicant's 
reply, filed October 29, 1958, to items (6) and (7). 

2. By Order, released July 21, 1958, the application of Musical 
Heights, Inc. for a construction permit for a new standard broadcast 
station to operate on 1370 kc, with 500 watts of power, directional an- 
tenna, daytime only, at Braddock Heights, Maryland, was designated for 
hearing on issues relating to (1) the areas and populations which would 
receive primary service from the instant proposal, and the availability 


of other primary service to such areas and populations; (2) whether the 


instant proposal would involve obj ectionable interference with Station 
WAYZ (1380 kc, 1000 watts, daytime only), Waynesboro, Pennsylvania, 
or any other existing station and, if so, the nature and extent thereof, 
the areas and populations affected thereby, and the availability of other 
primary service to such areas and populations; (3) whether the instant 
proposal would have adverse effects on the directional antenna pattern 
of Station WFMD, Frederick, Maryland, because of the proximity of the 
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————— 


= An extension of time to file this opposition was granted by Commis- 
sion Order released October 13, 1958. 
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towers of the two stations, and, if so, what corrective measures would 
be taken by the applicant; (4) whether the antenna system of the applicant 
would be a hazard to air navigation; and (5) whether, in the light of the 
evidence adduced pursuant to the foregoing issues, a grant of the appli- 
cation would serve the public interest, convenience and necessity. 

3. The petitioner requests an enlargement of the issues to include 
issues relating to its programming and to the proposed programming of 
the applicant as related to the requirements of the population and area 
which the applicant proposes to serve and which are proposed to lose 
petitioner's service. 

4. In support of its petition, the petitioner alleges that field meas- 
urements made at its direction show that obj ectionable interference from 
the proposed operation is to be expected in a 179 square mile area with 
a rural population of 13,299 persons, constituting 12.8% and 8.3%, re- 
spectively, of the total area and population of its normally-protected . 
0.5 mv/m contour. 

5. In further support of its petition, petitioner alleges that the 
persons in the proposed interference area are largely dependent upon 
its programs and that applicant cannot show that its proposed program 
will meet the needs of these persons. 

6. The petitioner alleges good cause for not filing within the fif- 
teen day period prescribed by Section 1.141 of the Commission's Rules 
because it was not aware of the extent of the proposed area of interfer- 
ence until after field measurements were taken and because an analysis 
of these measurements did not become available to it until the week in 
which it filed its petition. 


| 
7. The Broadcast Bureau recommends denial of the petition be- 


cause there is no assurance that programming evidence would be of any 
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decisive worth. The Bureau points out that no factual showing, as dis- 
tinguished from bare conclusionary allegations, is made that petitioner's 
programs meet any special need of the proposed interference area, and 
nothing whatever is said in the petition as to whether any such special 
need is met by programs of other stations. The Bureau concludes that 
a comparison of petitioner's programs with those proposed by the appli- 
cant would serve no useful purpose in the absence of a showing that the 
needs of the interference area would not be met by other stations. 

8. The applicant opposes the petition on the ground that the alleged 
interference area lies entirely within the State of Maryland and that it is 
a considerable distance from Waynesboro, Pennsylvania, 


2, Neither the Broadcast Bureau nor the applicant has challenged peti- 
tioner's allegation of good cause. 
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to which WAYZ is licensed. The applicant also states that the alleged 
interference area receives service from numerous radio stations and 
that petitioner has not presented any facts to show that it is meeting the 
needs of the area. The applicant contends that a program comparison 
such as that requested by petitioner is not material, since the need for 
additional service is determined by the signal needs of the area proposed 
to be served, and not by comparing programming to be lost with that to 
be gained in a particular area. 

9. In comments filed in support of the petition, respondent The 
Monocacy Broadcasting Company urges that while detailed facts con- 
cerning WAYZ programs should be submitted at the hearing on|the en- 
larged issues, a showing thereon is not prerequisite to enlargement of 
the issues; it is sufficient, respondent urges, for the petitioner|to allege 
substantial interference and that it programs for the area. The respond- 
ent also contends that the proposed area of interference is not minimal, 
and that the fact that the entire interference area may receive primary 
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service from a number of other stations does not make irrelevant 2 
comparative weighing of the proposed service with that to be lost. 

10. The applicant filed a motion to strike the respondent's com- 
ments in support of the petition, urging that respondent is precluded by 
Section 1.13 of the Commission's Rules from filing such comments be- 
cause it neither requested leave to file them nor was specifically re- 
quested by the Commission to file them. The respondent, in its opposi- 
tion to this motion to strike, contends that a reasonable interpretation 
of Section 1.13 of the Rules would permit the filing within the prescribed 
period of supporting comments as well as oppositions; at the same time, 
it requested the ‘ommission to authorize the filing of its comments. 

The Broadcast Bureau urges that Section 1.13 of the Rules does not fore- 
close one party toa proceeding from filing a pleading supporting a peti- 
tion to enlarge the issues filed by another party. In response to the argu- 
ments thus advanced by the Broadcast Bureau and the respondent, the 
applicant cites 2 Commission Memorandum Opinion and Order in Fox_ 
Valley Broadcasting Company, Geneva, Illinois, Docket No. 12329, et al., 
released October 24, 1958, in which the Commission denied petitions for 
permission to file additional pleadings. 

11. In view of the extent of the adjacent channel interference which 
the petitioner has alleged would result from a grant of the application, 
the Commission is of the opinion that the petition to enlarge the issues 
should be granted. According to the petitioner, the proposed interference 
area embraces 12.8% and 8.3%, respectively, of the total area and popu- 
lation of its normally-protected area. The alleged interference cannot, 
therefore, be characterized as de minimis as it has been in a number of 


recent decisions in which similar requests for 
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programming issues were denied.2/ Where, as here, the alleged inter- 


ference area and its population represent a sizeable portion of the area 
and population of the station served by the interfered-with station, the 
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rule of Democrat Printing Co. v. Federal Communications Commission, 
202 F. 2d. 298 (C.A., D. C., 1952) appears to be controlling. 

12. We do not regard the instant petition as defective, as the Broad- 
cast Bureau urges, because there is no factual showing that the petitioner 
programs for the proposed interference area. This is a factor which 
can be taken into account in evaluating the showing made at the hearing, 
but it is not a ground for refusing an enlargement where the interference 
is of the proportions alleged here. The Broadcast Bureau's contention 
that a programming issue would be of decisive worth only if consideration 
is also given to the programming of other stations serving the area is re- 
jected on the basis of our decision in News on the Air, Inc., supra, in 
which the petitioner requested an enlargement of the issues to/encompass 
the programming of all stations serving the proposed interference area. 
In denying this request, we stated that "In no instance has the Commission 
enlarged the issues of a proceeding to include a program comparison of 
all stations serving the area per se. The granting of an issue stated so 
broadly is without precedent. The fundamental question is the need for 
the proposed program service as compared with those stations for which 
the proposed service will substitute." 

13. The applicant's motion to strike is not well taken. The com- 
ments filed in support of the petition do not contravene the limitations 
imposed by Section 1.13 of the Commission's Rules with respect to the 
filing of pleadings. Fox Valley Broadcasting Company, cited by applicant 
supra, is distinguishable on the ground that the pleadings therein stricken 
were a proferred supplemental opposition and pleadings relating thereto. 

Accordingly, IT IS ORDERED, This 19th day of November, 1958, 
That the applicant's motion to strike IS DENIED; and that the petition of 
Richard F. Lewis, Jr., Inc. for enlargement of the issues filed Septem- 
ber 26, 1958, IS GRANTED, and that the issues in this proceeding ARE 
AMENDED to renumber Issues Nos. 3, 4 and 5 as Issues Nos. 5, 6 and 7, 
respectively, and to include as Issues Nos. 3 and 4 the following: 


3 Thus, in Wayne M. Nelson, 16 RR 103(1957), the population of the 


| 
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interference area constituted 3.3% of the total population within the 
area served by the station which would suffer the interference; in News 


on the Air, 14 RR 121 (1956), 0.5%; in Rochester Broadcasting Company 
14 RR 560 (1956), 0.2%; WGLI, Inc., 14 RR 621 (1956), 0.2%; in Allegan 
County Broadcasters, 16 RR 57), six hundred persons lived in 


the proposed interference area. See also Sanford A. Schafitz, 24 FCC 363 
(1958). 
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"3. To determine the type and character of program service 
proposed to be rendered by the applicant and whether it would meet the 
requirements of the populations and areas proposed to be served. 

"4. To determine the type and character of program service 
rendered by Station WAYZ and whether it meets the requirements of 
the population and area proposed to lose such service.” 


FEDERAL COMMUNICATIONS COM- 
MISSION 


| /s/ Mary Jane Morris 
| Mary Jane Morris 
Released: November 21, 1958 Secretary 


— 


| [325] F.C.C. 58-1198 
MEMORANDUM OPINION AND ORDER 


By the Commission: Chairman Doerfer abstaining from voting; Com- 
missioner Ford dissenting. 


1. The Cc ommission has before it a petition filed August 6, 1958, 


by The Monocacy Broadcasting Company, respondent, to enlarge issues, 
the support of the petition of Richard F. Lewis, Ir., respondent, filed 
September 8, 1958; the opposition of Musical Heights, Inc. filed September 
8, 1958; the opposition of the Broadcast Bureau filed September 12, 1958; 
and a reply to the opposition filed September 15, 1958 by The Monocacy 
Broadcasting Company. . 


2. The application of Musical Heights, Inc. (Musical) for a new 
standard broadcast station in Braddock Heights, Maryland was designated 
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for hearing July 16, 1958 and The Monocacy Broadcasting Company 
(Monocacy), licensee of Station WFMD, Frederick, Maryland, and Rich- 
ard F. Lewis, Jr. (Lewis), licensee of Station WAZY, Waynesboro, 
Pennsylvania, were named as parties respondent. The ae was 
found legally, technically and financially qualified. 

3. In the instant petition to enlarge the issues to inquire|into the 
financial qualifications of the applicant, petitioner asserts that|the fin- 
ancial data in Musical's application, filed November 13, 1956, is now 
"incomplete, inadequate and outdated". Monocacy notes that the appli- 
cant corporation has three stock subscribers who have each subscribed 
to $2,500 worth of stock for a total capitalization of $7,500; that these 
same three persons have formed a partnership for the purpose of pur- 
chasing the required equipment and renting it to the applicant corporation 
at $4,500 per annum; that these three subscribers have agreed|to lend 
the applicant up to a total of $10,000, which agreement expired on May 
29, 1958; that Gates Radio Company has agreed to sell the partnership 
the necessary technical equipment for $19,249.95, payable 25% down and 
the balance of $14,437.47 payable in 36 equal monthly payments, beginning 
the first month after delivery of equipment; the only estimated|construc- 
tion cost shown for the applicant is $1,000 for miscellaneous items; and 
that no estimated cost of construction of studio or transmitter building 
is shown, nor is their availability for lease shown. 


[326] 

4. Petitioner argues that funds will have to be provided to meet 
construction and first year's operating costs in the amount of 
$46,166.98 in addition to other preoperating costs such as legal, en- 
gineering and hearing costs. Thus, it is contended, the principals will 
need through their first year's operation the sum of $60,000 to| $75,000 
which, it is alleged, they do not have. 

5. In further support of its petition, Monocacy alleges that Brad- 
dock Heights, with a population of only 600, does not offer the prospect 
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of substantial revenue, nor do the personal earnings of the respective 
principals during the past two years, as shown by their application, 
indicate that Musical can rely on this source for funds. 

6. Respondent Lewis is convinced that the allegations of the 
petitioner are well-founded and, therefore, supports the petition. 

%. Both Musical and the Broadcast Bureau oppose the request 
to enlarge the issues. Musical contends that an applicant cannot automati- 
cally become financially disqualified through the delay of its application 
going to hearing, thus causing its balance sheets and other material re- 
lied upon to become out-of-date. However, the meet petitioner's allega- 
tions, Musical did submit, with its opposition, up-to-date balance sheets, 
renewed bank commitments and a renewed commitment from the partner- 
ship. On the pasis of these revised data, the applicant reaffirms that it 
will have $17,500 with which to finance its pre-operational costs and to 
operate its proposed station for the first several months. 

8. In opposing the petition, the Bureau advanced essentially the 
game grounds as did the applicant, i.e., that Musical will have $17,500 
and after setting aside $6,000 (approximately one-sixth of the operating 
cost for the first year), it will have over $11,000 to install the equipment 
it proposes to rent, remodel a rented building for studios and build a 
transmitter building. 

9. Monocacy replies to Musical's opposition by arguing that the 
applicant has not amended its application to include the current data 
attached to its opposition and therefore the attached data cannot be con- 
sidered; applicant's estimated operating costs and revenues are unre- 


alistic and conj ectural;= and that an analysis of the newly filed personal 
balance sheets leaves substantial doubt that the individual personal net 
worths have materially increased. 


a 


=/ This allegation was raised for the first time in petitioner's reply 
to opposition. 


[412] 
47 


[327] 

10. The Commission has carefully considered the allegations and 
arguments advanced by petitioner. We are of the view, however, that the 
request to enlarge the issues must be denied. Musical's financial plan 
has neither shifted nor withered under petitioner's attack. The three 
individuals who comprise the corporate applicant before us have indi- 


cated by their application and opposition to the instant petition that they 
propose to pool their respective assets and lines of credit to make avail- 


able to the applicant $17,500 in cash and sufficient equipment to construct 
the station and to operate it for a reasonable period of time. It is well 
established that we do not require an applicant to show sufficient funds 
to operate for the first year without the benefit of revenue to establish 
its financial qualifications. The fact that applicant has not yet sought 
leave to amend its application to incorporate the up-to-date financial 
information does not preclude its presentation in opposition to a petition 
of the kind now before us. The supplenental information serves to rein- 
force rather than materially alter the material upon which the Commis- 
sion made its pre-hearing finding of financial qualification. Monocacy, 
being a party respondent rather than an applicant, is in no event ina 
position to assert that it has been placed at a comparative disadvantage 
by these changes. 

Accordingly, IT IS ORDERED, This 17th day of December, 1958, 
that the petition to enlarge the issues filed August 6, 1958, by The Mon- 
ocacy Broadcasting Company IS DENIED. 

FEDERAL COMMUNICATIONS COMMISSION 


/s/ Mary Jane Morris 
Released: December 19, 1958 Secretary 
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Musical Heights | 
Exhibit 2 


KNOWLEDGE OF AREA TO BE SERVED 
The applicant, MUSICAL HEIGHTS, INC., is composed of/ three 
stockholders, Leo L. Shank, President, Director, and 33-1/3% | 
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stockholder; John T. Staub, Vice President, Director, and 33-1/3% 
stockholder; and Howard C. Fisher, Secretary-Treasurer, Director, 
and 33-1/3% stockholder. Each of the foregoing is a resident of the 
area which is proposed to be served, John Staub, in particular, having 
been born in Brunswick, Maryland, where he still resides. Each of the 
foregoing was employed for several years by Radio Station WFMD, 
Frederick, Maryland, the only radio outlet presently in the area. 


Based upon their knowledge of the eommunity [Applicants pro- 


posed service area] and its needs, and their contact with its residents, 
Messrs. Shank, Staub, and Fisher formulated the MUSICAL HEIGHTS 
programming. 


Musical Heights 
Exhibit 7 
Page 24 


Method of By 
Name and Occupation Address Interview Whom 


Mrs. William E. Holder, 
Fairchile — Middletown Telephone D&L 
John S. Holmes, Parts Mgr. Ww Wy " 
Mrs. C. K. Holten, Housewife Wy 
Mrs. John Burrien, Housewife 
Mrs. Florence V. Holten, 
Housekeeper 
Mrs. Harold A. Holten, 
Housewife 
Mrs. Oscar Holten, Jr. 
Willard S. Holder, Milk Tester 
Mrs. Ralph Holwick, 
Housewife Woodsboro 
Mrs. Harold E. Hood, 
Housewife Middletown 
Nancy McAlister, Secretary Route 1, 
Jefferson 
C. L. McGowan, Farmer w 
Mrs. Clarence Mentzen, 
Housewife Burkittsville 
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[Telephone] [D&L] 
. Richard T. Routzahn, Middletown Ww Wy 
Housewife 
. Robert E. Routzahn, Wl 
Housewife 
. Jean Haupt, Housewife W 
. L. Wilson Ward, Route 1, 
Housewife Jefferson 
. Fred Smothers, W 
Housewife 
. Ralph Weedy, Housewife W 
. George Buttler, Route 1, 
Housewife Knoxville 


NOTES RE ABOVE CONTACTS 


1. Persons interviewed 
a. Personally: 85 
b. By telephone: 669 


Total 754 | 
2. The occupations of the persons interviewed varied from aircraft 


worker to writer and ranged percentage-wise from almost half of them 
being housewives to smaller numbers being farmers, retired individuals, 
shopkeepers, railroad employees, etc. 


[462] 
3. The programming discussed covered drama, variety, sports, politi- 
cal, local and general news, weather reports, educational programs, dis- 
cussions, talks, agricultural and religious programs, and music (with one 
person wanting to discuss public service programming). The types of 
music preferred ranged from classical to "pop." These discussions in- 
cluded expressions of preference as well as the needs of the area. All 
of the foregoing has been catalogued. | 
4. The persons interviewed listed the first three stations which they 
listened to as WFMD, WJEJ and WBAL, although not necessarily in the 


order named. 
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5. Among other things, preferred listening times were explored and 


revealed the morning hours, primarily before 9:00 a.m., to be the most 
popular. 
All of the information from which the foregoing was taken 
has been reduced to writing and is available for inspection 
by counsel for any of the parties at the office of Harry J. 
Daly, 1026 Pennsylvania Building, Washington 4, D. C. 


—— 
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FINDINGS AND CONCLUSIONS PROPOSED BY 


RICHARD FIELD LEWIS, JR., INC., OF WAYNESBORO, | 
LICENSEE OF STATION WAYZ 


* * * 


[ 582] 

6. It thus appears that the proposed operation would provide a 
first primary service to no one; that the entire service area is|already 
served by two stations and partially by 12; and that the programs to be 
provided for the 10,152 persons who would lose the WAYZ service do 
not meet their needs to the same extent as do the programs of WAYZ. 
Therefore, it must be concluded that the population residing in the 
interference area would be better served by a continuation | 

[ 583] 
of the WAYZ program service than by the substitution of that proposed 
by the applicant. In other words, the need for the proposed service is 
not shown, as required by Sections 3.24(b)(2) and 3.28(c) to outweigh 


the need for the service which will be lost by reason of objectionable 


interference. | 
7. Another matter warrants consideration in further support of 
the conclusion that a grant of the Musical Heights application would not 
be in the public interest. Section 3.30(a) provides that "each standard 
broadcast station will be licensed to serve primarily a particular city, 
town, or other political subdivision which will be specified in the sta- 
tion license and the station will be considered to be located at such 
place." The instant application is for a station at Braddock Heights 
and clearly contemplates that it will be "located at such place".| How- 
ever, Braddock Heights is neither a "city, town, or other political sub- 


division". It is not mentioned in the U. S. Census. In fact, it has no 
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54 
ascertainable form of government; it is merely an unincorporated 
residential area whose limits are defined by the Braddock Heights 
Water Company. (P. F. 5.) Nevertheless, no waiver has been request- 
ed of the aforesaid rule, and, even if requested, no reasons for granting 
it have been shown. In accordance with Commission rules and policies 
it is necessary for ‘a station to be identified with an ascertainable com- 
munity. Traditionally, a station is assigned to a community to provide, 
among other things, an outlet for local self-expression. Such an ob- 


jective may not even exist here because there is practically no locality 


to express itself. Indeed, among all of the contacts made by the applicant 
in its proposed service area, only 13 were in Braddock Heights. (P. F.11.) 
8. In determining the last issue specified, it also must be con- 
cluded that, in the light of the evidence adduced pursuant to the other 
issues, a grant of the Musical Heights application would not serve the 


public interest, convenience, and necessity. 


[ 584] 
Accordingly, it is ORDERED that the application of Musical 
Heights, Inc., is hereby DENIED. 


Respectfully submitted, 


RICHARD F. LEWIS, JR., INC., 
OF WAYNESBORO 


By ELIOT C. LOVETT 
Its Attorney 
734 Fifteenth Street, N. W. 
Washington 5, D. C. 


July 1, 1959 


[ Certificate of Service] 


[ Received July 1, 1959, F.C.C|] 
[ 586] 


PROPOSED FINDINGS OF FACT 
AND CONCLUSIONS OF LAW 
OF MUSICAL HEIGHTS, INC. 


* * * 


[ 618] 
6. Yet another and more extensive survey was conducted on be- 


half of the applicant by Mr. and Mrs. Staub, Mr. and Mrs. Shank, and 
two other individuals in the area wherein Station WAYZ may be expect- 
ed tolose ‘service by reason of interference from the MUSICAL 
HEIGHTS proposal. | 
| 
[ 619] 

Radio programming, news, music, radio listening habits, preferences 
and needs were discussed with 754 additional persons, 85 of whom were 
interviewed in person and 669 by telephone. The record shows the 
method by which the interviewees were selected, their occupations, the 
programming matters discussed with them, the pattern followed in the 
conduct of the interviews, the type of questions asked. All of the work 
sheets concerning the survey were available in the hearing room as 
were all of the persons who had conducted the interviews. It ig in- 
teresting to note that none of the 754 persons interviewed listed Station 
WAYZ among the first three stations they listened to. After Messrs. 
Shank, Staub and Fisher discussed the results of this survey, they 
determined what they believe to be the needs of the area of interference 
to WAYZ and concluded that, in their opinion, their proposed program- 
ming would meet these needs. | 

7. Still another survey was made by Mr. Staub of persons with 
knowledge of the newspaper coverage, religions, schools, etc., in the 
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Maryland and Pennsylvania areas here involved. Based upon this as 
well as upon his personal knowledge, Mr. Staub was able to set forth 

the various distinctions between the two areas. He learned that whereas 
Frederick and Hagerstown, Maryland, have daily newspapers, Waynes- 
boro, Pennsylvania, has only a weekly; whereas most of the religious 
organizations in Waynesboro, Pennsylvania, look to Harrisburg or other 
portions of Pennsylvania for direction, those in the interference area 
generally look to Baltimore or other parts of Maryland. Whereas the 
Waynesboro schools are under the Pennsylvania school system, those 


in the interference 


[620] 
area are responsible to the Maryland Board of Education. Thus it can 
be seen that the ties of the people in these two areas lie in separate 
directions. 

8, The record contains evidence concerning WAYZ's program~ 
ming and reveals it to consist mainly of recorded music and news. 
Neither the WAYZ program logs for the 1958 composite week, which 
were requested by the applicant and offered into evidence as one of the 
applicant's exhibits, nor the testimony of the WAYZ General Manager, 
reflected any special events coverage for either WAYZ's entire service 
area or, in particular, the interference area. Whereas MUSICAL 
HEIGHTS proposes to bring to the interference area, along with the rest 
of its primary service area, 1.1 percent educational programming, 
WAYZ only carried .2 percent of such programs during its 1958 com- 
posite week. The record contained no evidence to show that any of such 


programming was directed toward the residents of the interference 


area. Whereas all of the applicant's local news programs will be con- 
cerned with the interference area, WAYZ's General Manager indicated 
that their news is derived from the Associated Press. Although he 
stated "available" local news is broadcast, he didn*t indicate that any 
news of the interference area has been carried. Whereas the applicant 
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plans that its religious programs and local church services will feature 


local groups and ministers from the interference area along with others 
of Frederick County, the WAYZ church services are broadcast by re- 


mote control from churches in the Waynesboro area. 
* * * * 


[ Received July 1, 1959, F.C.C.] 
[ 626] 


PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW 
OF THE MONOCACY BROADCASTING COMPANY, RESPONDENT. 


* * * * * 


[ 636] 
6. .... There will be five minutes of wire commercial news 
every hour on the hour 


[ 637] 
throughout the week, except at 12 noon daily there will be ten minutes 
of wire commercial news. followed by ten minutes of live commercial 
news, and on Sundays at 11:00 AM there will not be news. M.H, Ex. 5. 
Religious programs consist of a daily 15 minute Morning Devotions at 
9:45 AM (except Sunday), and Sunday religious programs from 10:15 AM 
to 12 noon. 4/ M.H. Ex. 5. The applicant offered a brief "thumbnail" 
description of each of its proposed programs, but no evidence as to 
how these programs would meet the requirements (which were not 
shown) of the populations and areas it proposes to serve. When making 
its program schedule, the applicant did not plan any programs for the 
area in which its service would supersede that of WAYZ because when 
the application was first filed, it was for another frequency (1320kc) 


[637] 58 


which did not involve conflict with WAYZ. T. 332, 340. 

7. Samuel J | Hanshaw (known as Jay), the manager of WAYZ, 
gave testimony concerning WAYZ program service and concerning the 
character of the area in which WAYZ would receive objectionable in- 
terference from the proposed station. On the latter, his testimony 
shows that the interference area is primarily the same type of area as 
that around Waynesboro 


4 No religious educatio 


nal or discussion programs are scheduled before 
9 AM although applicant's survey indicated this was the preferred listen- 
ing time in the area. T. 323. 


[ 638] 
in Franklin County, Pennsylvania, where WAYZ is located. 
* * * * . * 


a 


[ Received July 23, 1959, F.C.C.] 
[ 664] 


PETITION TO REOPEN RECORD AND ENLARGE ISSUES 


Richard F. Lewis, Jr., Inc., of Waynesboro, licensee of Station 
WAYZ, petitions the Commission, in the light of the present position of 
the latter’s Broadcast Bureau, to reopen the record in the above-entitled 
proceeding and to enlarge the issues to include a determination under 
Rule 3.30{a), and as reasons therefor states: | 

1. The record in the above-entitled proceeding was closed on 
May 22, 1959. The parties filed proposed findings and conclusions on 
July ist, followed by reply pleadings on July 15th. The record clearly 
shows that Braddock Heights, Maryland, which the applicant proposes 
to serve and with which it is to be basically identified, is an unincorp- 
orated community with limits determined by the Braddock Heights 
Water Company (Tr. 246-247); that it is approximately 1.95 miles long 
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and varies in width from 0.32 to 0.48 miles (Tr. 237); that it is essential- 
ly residential and is an amusement park in the summertime (Tr. 243); 
that only four buildings are shown in the "business area", one of which 

is a pavilion and one an auditorium (Tr. 242; Monocacy Exhibit 3); that 

it has a population of less than 1,000 because it is not listed in| the 

U. S. Census of unincorporated places of 1,000 or more (Tr. 247-248); 
that, according to the Frederick County Zoning Board, the population 

is actually only 660 persons on the basis of total water meters in the 
community (Ex. 1, p. 26; Tr. 237); that 


[ 665] 
the applicant's Vice President, although claiming familiarity with 
Braddock Heights, was not sure whether it has any form of government 
whatsoever, but admitted that it has no schools, churches, Chamber of 
Commerce, or Police Department (Tr. 336-337); and that it relies upon 
a volunteer fire company but has no other citizens’ or service|organiza- 
tion (Tr. 337-339). 

2. The Commission specified no issue involving §3.30(a) of its 
Rules, which provides that "Each standard broadcast station will be 
licensed to serve primarily a particular city, town, or other political 
subdivision which will be specified in the station license and the station 
will be considered to be located at such place."" However, in view of 
the undisputed facts disclosed by the record, Station WAYZ concluded 
(#7) that the Braddock Heights application must be denied because, 
inter alia, a grant would be in violation of Rule 3.30(a), that there is no 
basis for a waiver even though a waiver had been requested, and that, 
therefore, a grant would not be in the public interest. Station WFMD, 
the other respondent in the proceeding, took a similar view. | 

3.. In its Reply (Par. 1), the Broadcast Bureau contended that, 
because “the question of whether the operation proposed by Musical 
Heights, Inc., was inconsistent with the provisions of §3.30(a) of the 
Commission's Rules was not placed in issue", those provisions "cannot 
now be employed as a basis for denying the instant application," The 
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Bureau also noted that the Commission had, prior to designating the 
application for hearing, raised the question whether Braddock Heights 
was an "integrated community". The Bureau then said, The applicant's 


response to this notification presumably satisfied the Commission that 


no problems in connection with §3.30 (a) of its Rules were involved in 

the proposal, since an issue to permit such a determination was not in- 
cluded in the order designating the application for hearing." Of course, 
the applicant took a similar view in its Reply. Obviously, however, the 


facts now of 
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record and upon which this case must be decided take precedence over 
the applicant's preliminary, ex parte, presentation. | 

4. The last issue specified by the Commission in this proceeding 
is "To determine, in light of the evidence adduced pursuant to the fore- 
going issues, whether a grant of the instant application would serve the 
public interest, convenience and necessity." When the Commission 
promulgated Rule 3.30(a) it must be assumed that it was done pursuant 
to statutory authority and that the requirement of its provisions was in 
the public interest; if so, any operation inconsistent with its provisions 
would not be in the public interest. Inasmuch as the record clearly 
discloses that the proposed station would be "located" in Braddock 
Heights and that Braddock Heights is not a "city, town, or other political 
subdivision", it logically follows that the Braddock Heights operation 
would be in violation of Rule 3.30(a). Therefore, it must be determined 
that, in the light of the evidence adduced, a grant of the Musical Heights 
application would not serve the public interest, convenience and neces~ 
sity, as required by the last issue specified by the Commission. 


eS — 
* 

It is axiomatic that rules promulgated pursuant to statutory authority 
have the same force and effect as statutory provisions. "The "public 
interest’ touchstone was that prescribed by Congress, 4 requirement 


always permeating the Commission's administration of the Act..." 
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So said the United States Court of Appeals in the recent (March 19, 1959) 


case of Interstate Broadcasting Company, Inc., v. F. C. C., 18 R. R. 2083, 
2086, wherein it held that even though an issue involving a ‘determination 


under §307(b) of the Act had been removed by the Commission, |it "was 
never out of the case." In other words, any statutory requirement may 
not be removed. A fortiori, a public-interest requirement such as that 
contained in the provisions of §3.30(a) of the Commission's Rules, if 
promulgated pursuant to statutory authority, must be considered to be 


resent even though it had never been the subject of a specified|issue. 
Indeed, the Court of Appeals has also recently held (March 9, 19 59) that 
the parties may: not even stipulate out evidence essential to sustain 


appropriate findings. Star of the Plains Broadcasting Company v. F.C.C., 
18 R. R. 2072, 2075-6. 


[ 667] 

5. However, if the position of the Commission is to be the same as 
that now taken by the Broadcast Bureau, namely, that the provisions of 
Rule 3.30(a) must be disregarded because they are not specifically placed 
in issue, there is only one alternative: the issues must be enlarged to 
enable the Commission to reappraise the situation in the Bent of the 
complete true facts now of record. | 

THEREFORE, in order to maintain the integrity of the public- 
interest aspect of the Commission's Rules, specifically § 3.30(a), the 


record must be reopened and the issues enlarged to include one to the 


following effect: 


"To determine whether the application of Musical 
Heights, Inc., proposes to serve primarily a particular | 
city, town, or other political subdivision as required by | 
§ 3.30 (a) of the Commission's Rules and, if not, whether| 
the provisions of the Rule should be waived. w 


The record should then be closed and the case decided upon all of the 

facts appearing therein. Petitioner requests the Commission to take 

such action. 
Respectfully submitted, 


RICHARD F. LEWIS, JR., INC., 
OF WAYNESBORO 


July 22, 1959 By _ ELIOT C. LOVETT 
Its Attorney 
734 Fifteenth Street, N.W.) 
[ Certificate of Service] Washington 5, D. C. 
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[Received August 3, 1959, F.C.C 3 
[ 669] 
OPPOSITION TO PETITION TO ENLARGE ISSUES 


OPPOSITION {Vs SS 


A year and a day before the Petition to Enlarge was filed, the 


Commission had made public the issues in this case and now two peti- 
tions to enlarge later, a third petition to enlarge, has been filed. This 
latest Petition seeks to review a decision which the Commission made 
after it had made a specific investigation and prior to the order for 


hearing and establishment of issues. 

Technical difficulties confront the Petition. Section 1.141 of 
the Rules put 2 time limit on the filing of Motions to Enlarge to 15 days 
after notice of issues in the Federal Register. In this instance notice 
appeared July 24, 1958 (23 F.R. 5617). The second part of the Rules 
states that good cause must be shown for the filing if filing takes place 
after such 15 days. On the date of June 14, 1957, it was made public 
in the Commission's files information concerning Braddock Heights; on 
June 19, 1957, a public notice was issued in connection therewith and 
additional information has been submitted to the Commission. The in- 
formation concerning Braddock Heights was available to the Petitioner 
for a year and a half in the Commission's files, and additional informa- 
tion concerning the town of Braddock Heights has been available through 


[ 670] 
the ordinary sources of the United States Census, the town itself, and 
the county and state for many, many years. There is no element of 
surprise in this matter and no element of surprise was suggested by 
the Petitioner. In addition to the foregoing, a McFarland letter dated 
June 19, 1958, was issued in this case and a copy of it sent to the Peti- 
tioner. At about this time, the Petitioner had an engineer in its regular 
employ taking tneasurements on his own station and this employee was 
actually in Bratidock Heights. Further, the Petitioner owns Radio 
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Stations to the north and south of Braddock Heights (WAYZ, Waynesboro: 
Pa., and WAGE, Leesburg, Va.). 

The cases have rather generally supported a denial of petitions 
to enlarge and the Commission discourages such late filings, particularly 
in instances where an effort was made to upset an administrative deter- 
mination of the Commission (Newark Broadcasting Corp., 18 RR 37). 
There, as here, the matter had been before the Commission for deter- 
mination and the determination had been made prior to the order estab- 
lishing issues. In the Walter G. Allen case (17 RR 1105) it was|held 
that six months was too late to file a petition to enlarge where the mat- 
ters complained of were available and could have been uncovered earlier. 
And in Capitol Broadcasting Company (17 RR 73 5) the petition to enlarge 
came too late, wherein it sought to add an issue relative to operation in 
a particular community, the petition being filed 21 months after the mat~ 
ter was made public by an amendment in the application, and four months 
was found to be too late in County Broadcasting Company (18 RR 227) 
wherein the excuse was that certain evidence was thought to be admissible 
under the original issues and a change of mind indicated that they were 


[ 671] 
not. A Petition to Enlarge filed in the last stages of the hearing alleging 
information taken from testimony already in the record, was denied in 


Joseph M. Ripley, Inc. (17 RR 570) so, the cases indicate this Petitioner 
is too late, too. | 
The Commission has a duty under the law, to make inquiry to 


serve the objects of the law and that raises the corollary duty not to 
burden applicants or even itself with any matter unless it truly) justifies 
inquiry. Wherein this has been said, the matter having been squarely 
before the Commission for administrative determination, it takes a 
strong case to upset the determination and establish an additional inquiry 
into any such matter. Litigation must come to an end. So must hearing 
cases. And unless somehow an injustice has been established by an 


[671] 64 


administrative determination it should not now be upset at this late 
stage. The hearing is over. 

The hearing is over, the record has been closed, the proposed 
findings have been filed, the opposition to the proposed findings has been 
filed, and the case now awaits an initial decision. All of the information 
(and much more) get forth in the petition to enlarge has been available 
to the Petitioner since before this application was set for hearing. Peti- 
tioner finds nothing new, it asks that an administrative determination be 
reversed and tries this late to upset the established law of the case. This 
cannot be done. WGLI, Inc., 14 RR 959, Hirsch Broadcasting, Inc., 16 
RR 1000, Sanford A. Shafitz, 14 RR 852, Newark Broadcasting Corp., 

18 RR 37, and other cases cited herein. | 

The Communications Act basically required the Commission to 

grant any applicant for a radio station, when the public interest, conven- 


ience and necessity will thereby be served (Section 307(a) Communications 


[ 672] 
Act). The following provision to that is Section 307(b) which states - 
that the Commission shall make such distribution by allocation among 
the several states and communities as provides a fair, efficient, and 
equitable distribution of radio service to each of the same. The Peti- 
tioner in this case is not an applicant, it seeks only to preserve for it- 
self an area which will fall under interference. This area will be served 
by the new station. The area lies close to the new station in Maryland 
while the Petitioner's allocation is for Pennsylvania. Geographically, 
socially, financially and historically, this area belongs more in the 
Braddock Heights, Maryland, coverage than it does in the Waynesboro, 
Pennsylvania, coverage. Determination of the issuance of the construc- 
tion permit under the law quoted above will eventually rest in the lap of 
the Commission after the Examiner makes his initial decision on these 
matters. Theseitems were part of the record and were fully covered 


by the findings of fact and conclusions of law. (See Applicant's Proposed 
Findings of Fact and Conclusions of Law.) 
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We point to the fact that Lexington Park, Maryland, was granted 
a construction permit and license with less people than are expected to 
be located in Braddock Heights. Similarly, grants in Bethesda, |Mary- 
land, Silver Spring, Wheaton, Morning Side and many other places, have 
been granted construction permits and licenses even though they were 
not incorporated towns and did not have all of the functions of a big city 
because all of those functions were carried out for those places in Mary- 
land by the county. This condition is not common to Pennsylvania but 
it is common to Maryland. 

Information heretofore presented to the Commission is not changed. 
Braddock Heights is a community, which under the law is entitled to re- 
ceive 
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consideration for the establishment of a radio station. It is listed on 
the maps, in official state, county and federal records, has its own 
post office, fire force, water, and lives and exists as a separate, dis- 
tinguishable community. It has existed since before the turn of the 
century, before Morning Side, Wheaton, Lexington Park and many other 
communities. The undersigned visited Braddock Heights before 1923, 
deliveries were made there, it could easily be found by visitors and has 
been described in literature for years and years. Much of the informa- 
tion substantiating this was filed in BP-11075, and BP-10918, particu- 
larly, the Amendment of June 14, 1957, with the response to a McFar- 
land letter of July 19, 1957. 

The orderly processing of applications through an administrative 
agency does not support the late filing of petitions such as this, especial- 
ly where the information has been before the Commission directly and 
a decision has been made thereon, where the information has-been at 
the service of the Petitioner for at least a year and a half, and where 
no change has been alleged which would have given surprise to the 
Petitioner in hearing. We feel strongly that the Petition falls in the 
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category of dilatory motions and for that reason and also technical 
reasons and strong facts reviewed above, should be denied. 
The attached are hereby made a part hereof. | 
Respectfully submitted, 
MUSICAL HEIGHTS, INC. 
By: 
Harry J. Daly 
Lenore G. Ehrig 
Its Attorneys 
1026 Pennsylvania Building 


Washington 4, D. C. 
NAtional 8-3260 


August 3, 1959 


— eae 
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SOME OF THE FACTS CONCERNING BRADDOCK HEIGHTS 


Braddock Heights has been referred to in the history of Fred- 
erick County, Maryland, by T. J. C. Williams (1910) and in "Sketch 
of Braddock Heights" 1907, as well as in other works which point to 
the length of time Braddock Heights has been a community established 
and recognized as such. 

Braddock Heights was established in 1896. By 1906, it had in 
operation a hotel, and had had formed the Jefferson and Braddock 
Heights Railroad Company serving the area. 

The area of Braddock Heights is well defined. It is not a part 
of another community and does not lie within the confines of any other 
city, town or metropolitan district. It has streets, sidewalks, lights, 
and sewers, roads in the area show mile post signs directing to Brad- 
dock Heights indicating mileage and directions. The town is easily 
identifiable when reached and contains homes, apartment houses, hotels, 
a convalescent house, garage, trucking business, barber shop, grocery, 
drug store, theater, and other businesses, park, its own water works, 


fire department, and post office. 
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It is a community separate and distinct from other communities. 
CITED: 


Sec. 307(a). The Commission, if public convenience, interest or 
necessity will be served thereby, subject to the limitations of this Act, 
shall grant to any applicant therefor a station license provided for by 
this Act. 


Sec. 307(b). In considering applications for licenses, and modi- 
fications and renewals thereof, when and insofar as there is demand for 
the same, the Commission shall make such distribution of licenses, 
frequencies, hours of operation, and of power among the several states 
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and communities as to provide a fair, efficient, and equitable distribu- 
tion of radio service to each of the same. 


(COMMUNICATIONS ACT) 


1.141. Motions to enlarge, change or delete issues. Motion to enlarge, 
change or delete the issues may be filed by any party to a hearing. Such 
motions must be filed with the Commission not later than 15 days after 
the issues in the hearing have first been published in the Federal Register. 
Any person desiring to file a motion to enlarge, change or delete the is- 
sues after the expiration of such 15 days must set forth the reason why it 
was not possible to file the petition within the prescribed 15 days. Unless 
good cause is shown for delay in filing, the motion will not be granted. 
(RULES AND REGULATIONS) 

Sanford A. Shafitz - 14 RR 852 - 24 FCC 363 

WGLI, Inc., - 24 FCC 388, 14 RR 959 

Hirsch Broadcasting Company - 16 RR 1000 

Joseph M. Ripley, Inc., - 17 RR 570 

Capitol Broadcasting Company - 17 RR 735 

Walter G. Allen - 17 RR 1105 

Newark Broadcasting Corp. - 18 RR 37 


County Broadcasting Company - 18 RR 227 


[ 676] 
[ Certificate of Service] 
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[Received August 18, 1959, F.CC.] 
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SUPPLEMENT TO OPPOSITION TO PETITION TO 
REOPEN RECORD AND TO ENLARGE ISSUES 


REOPEN R£00R) EE 


On July 22, 1959, Richard F. Lewis, Jr., Inc., licensee of Radio 
Station WAYZ, Waynesboro, Pennsylvania, and a respondent in the above- 
designated proceeding, filed a petition to reopen the record herein, which 
had been closed two months previously, and to enlarge the hearing issues, 
which had been designated a year previously, to include a determination 
of whether the nature of Braddock Heights, Maryland, is such as to justify 
making it the site of a new radio station. On August 3, 1959, MUSICAL 
HEIGHTS, INC., filed an opposition to this petition. Since that date, ad- 
ditional information has come to applicant's attention which it believes 
the Commission should have before it when it decides this matter. 

Richard F. Lewis, Jr., Inc., gives as reason for its requested 
enlargement of issues certain facts concerning the size and nature of 
the community of Braddock Heights. The newly discovered information 
referred to above is the fact that respondent Richard F. Lewis, Jr., 

Inc., who complains about the inappropriateness of a grant to Braddock 
Heights is the licensee of Station WELD, operating on 690 kilocycles 
with 500 watts of power, daytime only, in Fisher, West Virginia. A 


[ 683] 
comparison of Braddock Heights and of Fisher would appear to be in 


order. 


Braddock Heights, Maryland Fisher, West Virginia 


Population of 660 persons. Population of 30 persons according 
to the 1950 U. S. Census. 


Unincorporated community. No Unincorporated village according 

local government but a distinct to 1950 U. S. Census, and not in 

community singe 1896. any standard metropolitan statis- 
tical district. No local government. 
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Braddock Heights, Maryland Fisher, West Virginia 


Has a volunteer fire department, According to office of U. S. Con- 

a water department, hotels, gressman Staggers, Representative 
apartment houses, private resid- for Fisher, the latter consists of 
ences, a convalescent home, a general store, a 4th class post 
garage, trucking business, barber office and several houses -; nothing 
shop, grocery, drug store, theater, else. 

park. 


Approximately two miles in Again, according to office of Con- 
length. gressman Staggers, "'a cross-roads." 
This comparison makes readily apparent the fact that Braddock 
Heights, the city which Lewis claims is too insignificant to house a 
radio station, has a population twenty-two times greater than Fisher, 
West Virginia, wherein the self-same Lewis enterprises have operated 
a radio station since 1957. | 
These facts raise the question as to whether the Lewis petition 
to enlarge issues is designed to aid the Commission in reaching a fair 
decision in this case or to delay the advent of a station which may give 


some interference to the Lewis-owned WAYZ. 
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It is requested that the Commission permit this supplement to 
be considered as part of the MUSICAL HEIGHTS opposition already 
filed herein. | 

Respectfully submitted, 
MUSICAL HEIGHTS, INC. 


Harry J. Daly 

Lenore G. Ehrig 

Its Attorneys 

1026 Pennsylvania Building 

Washington 4, D. C. 
August 18, 1959 


[ Certificate of Service] 
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[Received August 27, 1959, F.C.C.] _ 
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REPLY TO SUPPLEMENT TO OPPOSITION TO PETITION 
TO REOPEN RECORD AND ENLARGE ISSUES 


ee ee eee 


Musical Heights, Inc., the applicant herein, has filed a "Supple- 
ment" which it requests "that the Commission permit ... to be con- 
sidered" as part of the opposition that it previously filed to the petition 
submitted by WAYZ to reopen the record and enlarge the issues, which 
petition was necessitated by the position taken by the Broadcast Bureau 
in its reply to the findings and conclusions proposed by WAYZ and WFMD. 
Inasmuch as this "Supplement" casts reflection upon the motive for the 
petition by referring to the establishment of Station WELD by the Lewis 
interests at Fisher, West Virginia, but without making a complete dis- 
closure of the surrounding circumstances, it is requested that, if the 
Commission should decide to consider the "Supplement", it also con- 
sider this Reply thereto. 

During the pendency of the application (BP-9699) of Richard F. 
Lewis, Jr., for a permit to construct a new station to operate in Fisher, 
West Virginia, the Commission wrote the applicant a letter wherein it 
noted, among other things, that Fisher was an unincorporated community 
with a population of only 50 persons and questioned whether a grant of 
the application would comply with the Rules. It asked for data which 
might show that Fisher is an "integrated community". In Mr. Lewis’ 
verified explanation of October 31, 1955, he made these observations: 
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"The type of station that I propose to establish is 
that which might be termed a rural area operation. I 
am familiar with the area in question and with the 
principal towns of Petersburg, Moorefield, and Romney, 


each of which is a separately incorporated and integrated 
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"community and none of which has its own radio sta- 


tion. In fact, in part of the area there is no daytime 
service from any existing station. My objective is to 
program the station with the interests of these three 
communities in mind. If I were to establish a station 

in any one of them, I would have difficulty in giving 
consistently satisfactory service to the others be- 
cause of the intense economic rivalry between the 
communities. Accordingly, I sought a locality from 
which I could serve all three communities. This turned 
out to be the still smaller town of Fisher. Fisher, like 
many other very small towns in the proposed service 
area, is not incorporated and does not have its own fire, 
police or school system. It has a general store and a 
Post Office. Most important of all it is essentially mid- 
way between the two most important towns of Moorefield | 
and Petersburg and is on high ground where a radio sta- 
tion would be safe from flood damage. As I have already 
explained, both the Petersburg and Moorefield communi- | 
ties have in the past been damaged by floods. It is im- 
portant that a station that will serve the substantial 
rural area comprehended by the Fisher operation be so 
located that it may continue to operate during flood 
emergencies. Another reason for not establishing a 
station in either of the principal communities of Peters- 
burg or Moorefield is, as previously mentioned, the ex- 
treme rivalry between the two towns that would prevent 
a station established in either of them obtaining the co- 
operation of the citizens of the other. I am confident 
that the only logical way to provide radio service to the 
substantial area proposed is to locate in a neutral area 
like Fisher." 
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Apparently, the Commission was sufficiently convinced by this explana- 


tion to consider that it warranted a waiver of the Rule because it granted 
the application without further question as to the size and characteristics 
of Fisher. The Lewis application became involved with two others on 
interference grounds, but these were finally resolved. Neither of the 
other applicants ever questioned the proposed location of the Lewis sta- 
tion under the Commission's Rule. 

In the instant case there is presented an entirely different situa- 
tion - one wherein the location of the proposed station at Braddock 
Heights is not only being definitely questioned but it also was shown by the re- 
cord to be merely a substitute for a Frederick, Maryland, location. No 
reasons even approaching those given for the establishment of WELD 


in Fisher have been 
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advanced as a reason for waiving the Rule and establishing a station in 
Braddock Heights rather than in Frederick. 
Respectfully submitted, 


RICHARD F. LEWIS, JR., INC., 
OF WAYNESBORO 


By ELIOT C. LOVETT 
Its Attorney 
734 Fifteenth Street, N. W. 
August 27, 1959 © Washington 5, D. C. 


[Certificate of Service] 
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INITIAL DECISION OF HEARING EXAMINER ELIZABETH C. SMITH 


Preliminary Statement 
1. This proceeding involves the application of Musical Heights, 


Inc. for a construction permit for a new standard broadcast station to 
operate on 1370 kilocycles with a power of 500 watts, directional antenna, 
daytime only, at Braddock Heights, Maryland. The application was de- 
signated for hearing by the Commission in its order of July 16, 1958 
(released July 21, 1958). Musical Heights was found to be legally, 
technically, financially and otherwise qualified, except as indicated by 
the issues designated for hearing, to construct and operate its proposed 
station. However, since it appeared that the proposed operation would 
involve objectionable interference with Station WAYZ, Waynesboro, 
Pennsylvania; that it might distort the directional antenna pattern of 
Station WFMD, Frederick, Maryland, as a result of the proximity of 
the towers of the two stations; and that it then appeared the Musical 
Heights antenna might be a hazard to air navigation, the application 
was designated for hearing upon issues then specified. Thereafter, by 
Memorandum Opinion and Order of November 21, 1958, the issues were 


enlarged 1/ by the addition of programming issues, so that the issues 


are as follows: 


(1) To determine the areas and populations which 
would receive primary service from the instant proposal, 
and the availability of other primary service to such areas 
and populations. 


I7_ The issues were enlarged pursuant to petition filed by respondent 
Richard F. Lewis, Jr., Inc. 
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(2) To determine whether the instant proposal would 
involve objectionable interference with Station WAYZ, 
Waynesboro, Pennsylvania, or any other existing station, 
and, if so, the nature and extent thereof, the areas and 
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populations affected thereby, and the availability 
of other primary service to such areas and popula- 
tions. 


(3) To determine the type and character of 
program service proposed to be rendered by the 
applicant and whether it would meet the require- 
ments of the populations and areas proposed to 


be served. 


(4) To determine the type and character of 
program service rendered by Station WAYZ and 
whether it meets the requirements of the popula- 
tion and area proposed to lose such service. 


(5) To determine whether the instant pro- 
posal would have adverse effects on the direction- 
al antenna pattern of Station WFMD, Frederick, 
Maryland, because of the proximity of the towers 
of the two stations, and, if so, what corrective | 
measures would be taken by the applicant. 


(6) To determine whether the antenna system 
of the instant proposal would be a hazard to air 
navigation. 


(7) To determine, in light of the evidence 
adduced pursuant to the foregoing issues, whether 
a grant of the instant application would serve the 
public interest, convenience and necessity. 


Richard F. Lewis, Jr., Inc., licensee of Radio Station WAYZ in Waynes- 
boro, Pennsylvania, and The Monocacy Broadcasting Company, licensee 
of Station WF MD, Frederick, Maryland, were made parties to the 


hearing. 


2. A prehearing conference was held on October 3, 1958, followed 
by hearings on December 4 and 5, 1958, March 5 and 12 and May 22, 
1959, the record being closed on the last mentioned date. Proposed 
findings of fact and conclusions were timely filed by all parties, and 
the applicant, the licensee of Station WAYZ and the Broadcast Bureau 


also filed replies to findings and conclusions of other parties. 
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FINDINGS OF FACT 
3. The instant application requests authorization for the con- 
struction of a new standard broadcast station at Braddock Heights, 
Maryland, to operate on 1370 kilocycles, with 500 watts power, | direc- 
tional antenna, daytime only. It proposes to locate its studio at its 
transmitter site, about a mile outside Braddock Heights. 
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Community Involved 

4. Braddock Heights is an unincorporated community in Frederick 
County, Maryland, located approximately five miles west of the center 
of the city of Frederick, Maryland. It is approximately 1.95 miles in 
length and varies from 0.32 to 0.48 miles in width. The exact population 
of Braddock Heights is not clear from the evidence. The community is 
not included in the 1950 U. S. Census Report for the State of Maryland 
in the tabulation listing the population of all incorporated and unincorp- 
orated places of 1,000 or more 2 and the parties stipulated that it has 
a population of less than 1,000. Braddock Heights is, for the most part, 
a residential community and to some extent an entertainment area, in 
that an amusement park is located there which operates in the jsummer- 
time. According to data furnished by the Braddock Heights Water 
Company, its business area consists of a pavilion and an auditorium 
(in the amusement park) and two other buildings not further identified. 
The record is silent as to whether the community has any form of local 


government. 3/ There is a volunteer fire department in Braddock 


Heights, but there is no local police department, chamber of commerce, 
church or school in the community. Neither is there any service club 

or fraternal organization, such as Lions, Elks, Moose, or Masons, in 

the community. There is currently no standard broadcast station author- 
ized at Braddock Heights. 


Hazard to Air Navigation Question 
5. At the session of the prehearing conference held on October 3, 
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1958, it was stipulated by and between all parties to the proceeding that, 
based upon the records then available in the Commission's Antenna 

Survey Branch, the proposed antenna system will not be a hazard to air 
navigation. Accordingly, no evidence was adduced upon the issue relat- 


ing to such matter. 


Engineering Considerations 
Areas and Populations to be Served 


6. Based upon ground conductivities as shown on the Commission's 
Conductivity Map (Figure M-3 in Part 3 of the Rules), the areas and 


; 
2 According to the Frederick County Zoning Board, the population of 
Braddock Heights is 660 persons. There is some confusion in the re- 
cord as to whether this figure refers to total people or total water 
meters in the community. 


3/ The applicant's vice-president, although testifying that he was 


familiar with the community of Braddock Heights, did not know whether 
there was any form of local government. 
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populations which will receive service from the proposed operation at 
Braddock Heights are as follows: / 
4 


Contour _(mv/m) Area (sq.mi.) | Population — 


2.0 140 28,634 
0.5 (normally protected) 505 49,281 
Interference from WKMC.Y 40 | 2,,789 
Interference from WKIK 21.5 792 
0.5 (interference-free) 443.5 45,700 


The proposed station will render primary service daytime (2 mv/m or 
greater) to all of Frederick, Maryland, which has a population of 18,142 
persons according to the 1950 U. S. Census. The population and area 


within the normally protected contour of the proposed operation which 


will not receive service because of objectionable interference from 
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existing stations represents 7.27% of the population and 12.15% of the 
area within such normally protected contour. This is well within the 
10% tolerance contemplated by the Rules. Musical Heights has stated 
its willingness to accept the foregoing interference as a condition of 
the grant of its application. 


Service Presently Available 


7. Frederick, Maryland, the only city of 2,500 or more population 
within the proposed service area, presently receives primary service 
(2 mv/m or better) from Station WFMD, Frederick, and from Station 
WBAL, Baltimore, Maryland. The non-urban area within the proposed 
interference-free contour presently receives primary service (0.5 mv/m 


or greater) as follows: 


Station Facility % of Coverage 


WBAL - Baltimore, Md. 1090 KC, 50 Kw U (DA-N) 100 
WFMD - Frederick, Md. 930 KC, 1 KW U (DA-N) 100 
WMAL - Washington, D.C. : 630 KC, 5 KW U (DA-1) 50-75 
WHVR - Hanover, Pa. 1280 KC, .5 KW, 5KW-LS (DA-2) 25-50 
WHP - Harrisburg, Pa. 580 KC, 5 KW U (DA-N) 25-50 
WTOP - Washington, D.C. 1500 KC, 50 KW U (DA-2) 25-50 


(Table continued on following page) 


y SERS DAOC 
4 All population figures are based upon the 1950 U. S. Census unless 


otherwise noted. The population of all cities and towns having a popula- 
tion of 2,500 or more and lying outside the 2 mv/m contour are excluded 
and where a portion of a minor civil division is included, uniform 
distribution of population is assumed. 


5/ The proposed station will also receive adjacent channel interference 


from Station WAYZ, Waynesboro, Pennsylvania (1380 kc, 1 kw,|D). 
However, all of such interference occurs within the area which will also 
receive interference from Station WKMC. 
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(Table continued from preceding page) 


Station | Facility % of Coverage 
WCAO - Baltimore,Md. 600 KC, 5 KW U (DA-1) 0-25 
WARK - Hagerstown,Md. 1490 KC, 250 W U 0-25 
WTTR - Westminster,Md. 1470 KC, 1 KW-D 0-25 
WGMS - Bethesda, Md. 570 KC, 1 KW, 5 KW-LS (DA-2) 0-25 
WAGE - Leesburg, Va. 1290 KC, 1 KW D 0-25 
WEPM - Martinsburg, W.Va. 1340 KC, 250 W U 0-25 
WRC - Washington, D.C. 980 KC, 5KW U (DA-N) 0-25 
WCBM - Baltimore, Md. 680 KC, 5 KW, 10 KW-LS (DA-2) 0-25 
All of Braddock Heights presently receives primary service daytime 

(0.5 mv/m or greater) from Stations WF MD, Frederick Maryland, WBAL, 
Baltimore, Maryland, and WHVR, Hanover, Pennsylvania. In addition, 
Station WMAL, Washington, D. C., renders primary service to the 
northeast corner of Braddock Heights and to all of the District of Brad- 
dock, a minor civil division which is immediately adjacent to Braddock 
Heights. There is an area within the proposed service area which now 
receives only three services (Stations WBAL, WFMD, and WAYZ). This 
area is rural in character and is located in the immediate vicinity of 
Braddock Heights. It encompasses 98.6 square miles and has a popula- 
tion of 4, 216 persons. In the event the instant application is granted, 
adjacent channel interference would be caused to Station WAYZ in such 
area and there would be a substitution of the proposed service for that 

of Station WAYZ therein. Thus, such area would continue to receive a 
minimum of three services and would not have either a net gain or loss 
in the number of services available to it. The maximum number of 


services now available in any one portion of the proposed service area 


is ten. The proposed operation would provide Braddock Heights with its 


first local transmission service and would also provide a third service 
to the 18,142 persons residing in the city of Frederick. 


terference to Existin: Stations and Other Services Available 


Interference to Existing Stations 2 


8. The proposed operation would cause objectionable interference 


daytime to the adjacent channel operation of Station WAYZ, Waynesboro, 
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Pennsylvania (1380 kc, 1 kw, D), affecting 10,512 persons residing in an 


area of 144 square miles, or 6.47% and 10.62%, respectively, of the 
157,937 persons residing in an area of 1,357 square miles ae the 
normally protected (0.5 mv/m) contour of Station wayz.o/ A 


of such 


——— 


~’ In determining the extent of-interference, the 0.5 mv/m normally 
protected contour of Station WAYZ was projected on the basis of the 
ground conductivities in the area as shown by Figure M-3 and antenna 
radiation determined by the use of Figure 8 of the Rules, except for the” 
arc from 135 degrees to 225 degrees true where the placement of the 
contour rests upon field intensity measurements taken on the signal of 
Station WAYZ. Musical Heights took measurements on Station WAYZ 
for a distance of approximately 20 miles along a radial pearing 162 
degrees true. Station WAYZ took measurements along five radials for 
the indicated distances: 135° - 23.75 miles, 148.5°.- 35.5 miles, 172° - 
32.1 miles, 180°- 41.9 miles, and 225° - 43.5 miles. These measure- 
ments were made in substantial compliance with the requirements of 
the Commission's Rules. Both Musical Heights and Station WAYZ 
accepted the measurement data of the other and adopted the showing of 
interference as set forth herein. 
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interference would occur in the State of Maryland, approximately 15 to 
26 miles generally south of the site of Station WAYZ. The area of in- 
terference lies to the west and north-northeast of Braddock Heights, 
at the nearest point encompassing or contiguous to Braddock Heights” 
and at the most distant point about 17 miles west of it; and, for the 
most part, it would occur approximately 5 to 22 miles west and north 
of Frederick. Station WAYZ does not now receive objectionable inter- 
ference. Primary service to the interference area is provided by 
other stations, as follows: 


Station Facility % of Coverage 


WBAL - Baltimore, Md. 1090 KC, 50 KW U (DA-N) 100 
WFMD - Frederick, Md. 930 KC, 1 KW U (DA-N) 100 
WHVR - Hanover, Pa. 1280 KC, .5 KW, 5 KW-LS (DA-2) 25-50 
WHP - Harrisburg, Pa. 580 KC, 5 KW U (DA-N) 0-25 
WARK - Hagerstown, Md. 1490 KC, 250 W U 0-25 
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Station _ Facility % of Coverage 


WTTR - Westminster, Md. 1470 KC, 1 KWD 0-25 
*WAGE - Leesburg, Va. 1290 KC, 1 KWD 0-25 
WMAL- Washington, D.C. 630 KC, 5 Kw U (DA-1) 0-25 
WEPM - Martinsburg, W. Va. 1340 KC, 250 W U 0-25 
WCBM - Baltimore, Md. 680 KC, 5 KW, 10 KW-LS (DA-2) 0-25 


*WAYZ, Waynesboro, Pennsylvania, is licensed to Richard 
F. Lewis, Jr., Inc. and Station WAGE, Leesburg, Virginia, 
is licensed to Leesburg Broadcasting Corporation. Both 
stations are under the control of the same family group. 


There is a maximum of six other primary services available to any one 
portion of the area. The rural area receiving the minimum number of 
services, three in number, is located west of Frederick in Maryland and 
encompasses 98.6 square miles, with a population of 4,216 persons. This 
is the same area previously referred to where the service of the proposed 
operation would be substituted for that of Station WAYZ. Apart from the 
objectionable interference to Station WAYZ, the Braddock Heights sta- 
tion operating as proposed would not result in obj ectionable interference 
to any existing station. 
Directional Antenna System 

9. The proposed directional antenna system will consist of two 
uniform cross-section towers, 160 ft. in height above base insulators 


spaced 399 ft. (200°) oriented on a line bearing 342. 5° true. Station 
WEMD operates on 930 kilocycles, 1 kilowatt power, with non-directional 


% While there is no disagreement as to the number of square miles 


or population involved, the map offered by the applicant shows that the 
area of interference falls, at its closest point, approximately contiguous 
to Braddock Heights; whereas, the map offered by WAYZ shows that the 
area of interference encompasses Braddock Heights and extends east- 
southeast beyond the western limits of the city of Frederick. 
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antenna daytime and a directional antenna nighttime. The directional 
antenna of Station WF MD consists of four towers, three of which are 
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spaced 100° between adjacent towers on a line bearing 29 5° true and 
the fourth tower is spaced 17 5° from the center of the three towers on 


a line bearing 122. 4° true. The distance from the center of the pro- 
posed array to the center of Station WFMbD's directional array|is ap- 
proximately 3,540 ft. which is equivalent to 1, 205° ones at the 
operating frequency (930 KC) of Station WFMD and 1, 775° electrical at 
the operating frequency (1370 KC) of the proposed operation. During 
daytime hours when Station WFMD is operating non-directionally with 
a power of 1 kilowatt, the proposed station would place a signal of 
approximately 200 mv/m at the WFMD array. This value could vary, 
up or down, depending upon the conductivity between the two sites. 
However, because of the separation involved, the applicant expects no 
difficulty with interaction between its proposed directional antenna 
system and the existing array of WFMD. The proposed station would 
not be in operation during the nighttime hours when Station WFEMD 
operates directionally. The nighttime radiation pattern of Station WFMD 
is such that there is a design minima of approximately 35 mv/m unat- 
tenuated at 1 mile in the general direction of the proposed Braddock 
Heights site. There is a design minima generally to the north of 
approximately 13.5 mv/m, which in the initial adjustment of the array 
was set to 9.5 mv/m unattenuated at 1 mile. 
10. Provisions will be incorporated in the Braddock Heights 
array to float both towers nighttime; hence, when WFMD is on direc- 
tional pattern nighttime, Braddock Heights will not only be off the air, 
but its towers will be completely isolated from WFMD's signal. In 
order to avoid possible misunderstanding concerning the condition of 
the WFMD directional antenna system before and after construction by 
Musical Heights, the applicant proposes to make extensive field intensity 
measurements on the present WFMD antenna system before any con- 
struction is commenced and after construction has been completed and 


the proposed directional antenna system has been tuned, measurements 
will again be made by the applicant at the same locations to assure 
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everyone concerned that no detrimental changes have taken place to 
WFMD. While applicant's consulting engineer expects no difficulty 

to arise from the proximity of the two antenna systems, it is proposed, 
in the event interaction should occur, to install appropriate filters to 
eliminate such interaction. The applicant has agreed to bear the cost 
of any installation and equipment necessary in either the WFMD or the 
proposed array to avoid interaction and is willing to accept a grant sub- 
ject to this condition. 


Programming Considerations 


Musical Heights 
11. The three stockholders 8/ of the applicant formulated the 


programming for the proposed station, based upon their radio and other 
| 1 
8, The stock of Musical Heights, Inc. is equally owned by Leo L. 


Shank, president director; John T. Staub, vice-president and director; 
and Howard C. Fisher, secretary-treasurer and director. 
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experience, their knowledge of the area 9/ and contacts with residents 


in the proposed service area. 


Surveys of Area 
12. The proposed program schedule was made up in 1956 im- 


mediately prior to the time the application!2/ was originally filed. 


After the programming issues were added, surveys were conducted by 
the applicant relative to adequacy of its proposed programming. Between 
the dates of March 24 and April 15, 1959, approximately 115 contacts 
were mady by Leo L. Shank; his wife Doris C. Shank; John T. Staub; 

and Howard C. Fisher - 83 in person and 32 by telephone. These in- 
terviews, covering from five minutes to a half hour, were held with 
businessmen, housewives, government workers, clergymen, educators, 
city officials, and members of service organizations in the communities 


83 [ 695] 


of Braddock Heights, Brunswick, Burkittsville, Frederick, Frederick 
County, Jefferson, New Windsor, Walkersville, Doubs, LeGore and 

Mt. Airy, all in Maryland. The subjects discussed with the interviewees 
included the need for additional radio service and for specific programs, 
such as local and national news, weather, special events, religious, 
educational, music, drama, sports and farm programs, as well as the 


airing of controversial issues. The interviewees were asked, it was 

explained by one of the stockholder-officers of the applicant, what “type 

of program they usually listened to; when they turned on the radio; their 
| 


interest in radio; what they wanted out of radio; if they thought another 
service in the area was needed; what type of music they liked on the 
radio; if there was enough religion on the radio in the area; the type of 
news, such as local, national, and regional, they were receiving," 
Questions of the same general type were asked on both the face-to-face 
and the telephone interviews. 


OER ERS ge eNO IVE OR ORISA 
g Mr. Staub was born and still resides in Brunswick, Maryland, 


approximately 11 miles from Braddock Heights. He began work in radio 
in 1954 as a staff announcer for Station WAYB, Waynesboro, Virginia. 
He worked as a news editor for Station WFMD in Frederick, Maryland 
for about seven months and for Station WARQ in Hagerstown, Maryland 
approximately two years. Howard C. Fisher resides near Frederick, 
Maryland and has lived in this area most of his life. He is an engineer 
and worked for Station WFMD for 10 1/2 years. Leo L. Shank resides 
about 7 miles north of Frederick and has lived in the general area all 

of his life. He has worked for radio Station WFMD as a salesman from 
January 1953 until November 1956 and is presently a Maryland State 
Police officer. | 

10/ Applicant then requested operation on 1320 kilocycles, with 1 kilo- 
watt power, and no interference to Station WAYZ was thus involved. 
However, according to testimony on behalf of the applicant, the same 
general areas were involved then as now. Also, official notice has been 
taken of the original contour coverage map (a part of the 1320 ke applica- 
tion) which shows that the 0.5 mv/m contour of the 1 kw non-directional 
operation then proposed encompassed the presently proposed 0.5 direc- 
tional operation and also the area of interference to WAYZ here under 
consideration. 
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13. After these interviews were concluded, Messrs. Staub, Shank 
and Fisher discussed the results of the contacts which had been made 
and concluded that there was no need to make any programming changes. 
This, it was said, was actually no surprise to them because they had 
lived in the area all or most of their lives and, in addition, they had 
talked to many people before the programming was made up; and since 
“the same people pretty much live in the same area" as when the pro- 
gramming was formulated, "there was little cause for any change". 

14. Another survey was conducted, between March 13 and April 7, 
1959, in the area wherein Station WAYZ would lose service by reason of 
interference from the proposed operation. Radio programming, listening 
habits, preferences and needs were discussed with approximately 750 
persons, 85 of whom were interviewed personally and the others by tele- 
phone. The names used were obtained from the local telephone directory, 
running from A to Z. The occupations of the persons interviewed varied 
from aircraft worker to writer. Percentagewise, almost one half were 


housewives, with smaller numbers of oer retired individuals, 


shopkeepers, railroad employees, etc. The programming discussed 
covered drama, variety, sports, politics, local and general news, weather 
reports, educational programs, discussions, talks, agricultural and 
religious programs, and music. Preferred listening times were dis- 
cussed and the morning hours, primarily before 9:00 a.m., were found 
to be the most popular. The interviews conducted under this survey 
were designed to show the person's primary and secondary radio listen~ 
ing times during the day, as well as preference as to types of programs. 
After consideration of the results of this furthey survey, Messrs. Staub, 
Shank and Fisher again determined not to change their proposed program~ 
ming, in the belief that it meets the needs without change. 

15. A further survey was made by Musical Heights with respect to 
the newspaper coverage, religions, schools, etc. in the Maryland and 


Pennsylvania areas involved, including the interference area in Maryland. 
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The evidence shows that Frederick, Maryland, the only city of 2,500 or 
more within the 2 mv/m contour of the proposed operation, has /a daily 
newspaper, and that Waynesboro, Pennsylvania, the site of Station WAYZ, 
has a weekly newspaper. Nothing is shown as to circulation of these 
papers. With respect to religious denominations in Franklin County, 
Pennsylvania, the county in which Waynesboro is located, the Catholic 
and Episcopal churches are a part of the Harrisburg, Pennsylvania 
diocese of their respective churches; the Lutheran churches are a part 
of the Baltimore (Maryland) Synod, and the Baptist, Dunkard, Mennonite 
and Methodist churches are all part of Pennsylvania divisions of their 
respective churches. With respect to jurisdictional ties of religious 
groups in the interference area - all of which is in Maryland (Frederick 
and Washington Counties) - the Catholic and Episcopal churches are a 
part of the Baltimore (Maryland) diocese of their respective churches; 
the Lutheran churches are a part of the Baltimore (Maryland) Synod; the 
Methodist churches are a part of the Baltimore (Maryland) Conference; 
and the Baptist churches are a part of the Maryland Independent group. 
No jurisdictional or supervisory affiliation is shown for the Dunkard 
and Mennonite churches in the interference area. As to educational 


5 Y/ ip Sa 


=</ Approximately 10% of those persons in the interference area who 
were contacted were.shown to be farmers, dairymen and others engaged 
in agricultural pursuits. 
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facilities in the areas, the Waynesboro schools are a part of the 


Pennsylvania school system; whereas, the schools in the interference 
area are a part of the systems of either the Frederick County Mary- 
land Board of Education or the Washington County Maryland Board of 
Education, depending on the location of the interference area. 

16. A non-network operation is proposed, with the broadcast day 
from 6 a.m. to 6:30 p.m., Monday through Saturday, and from 8 a.m. to 
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6:30 p.m. on Sunday , for a total of 85 1/2 hours per week. The general 
structure of its program proposal is shown by the analyses, as to type 
and source, of its proposed program schedule for a typical week of 
operation. The results of such analyses are set forth below: 

Type Source 


Entertainment c Network Commercial (NC) -- 
Religious : Network Sustaining (NS) -- 
Agricultural ; < Recorded Commercial (RC) 47.8% 
Educational . Recorded Sustaining (RS) 29.3 
News ‘ Wire Commercial (WC) 9.9 
Discussion f Wire Sustaining (WS) - 
Talks : Live Commercial (LC) 5 
Live Sustaining (LS) 7 


Total Commercial 
Total Sustaining 
Total 


The program schedule also shows that 500 commercial spot announce- 


6 
A 


ments and 100 non-commercial spot announcements are proposed to be 
broadcast weekly. 

17. The agricultural programs shown on the proposed weekly 
program schedule consist of wire commercial farm news from 6: 30 to 
6:35 a.m., 7:05 to 7:10 a.m. and live commercial Farm News from 12:20 
to 12:30 p.m., daily except Sunday. This totals two hours of agricultural 
programs weekly. The proposed educational programs consist of a 55 
minute program on Saturday morning entitled Your Frederick County 
Schools. No regularly scheduled discussion program is planned as such; 
however , an average of 10 minutes daily of a 40-minute variety program 
entitled Who, What, Where and How from 9:05 to 9:45 a.m. Monday 
through Saturday has been classified as discussion, since guests appearing 
in the program will be invited to discuss various issues. This program 
is also to carry shopping tips and reports on local happenings, etc. 
There will be 5 minutes of wire commercial news every hour on the 
hour throughout the week, except at 12 noon daily when there will be 
10 minutes of wire commercial news followed by 10 minutes of live 
commercial news, and on Sundays at 11:00 a.m. when there 
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will be no news program. Reports on local weather are scheduled at 
numerous times during the day. The local news programs would carry 
news of the proposed service area, including the area of interference. 
Religious programs, all of which are shown on a sustaining basis, in- 
clude a daily, except Sunday, 15-minute 
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Morning Devotions at 9:45 a.m.; and on Sunday, a religious choral group 
at 8:05 to 8:30 a.m., religious programs from local groups, 10:15 to 
11 a.m., and service from local churches, 11 a.m, to 12 noon. The re- 
ligious programs would feature local groups and ministers of the inter- 
ference area along with others of Frederick County. Frederick|/County 
does not presently have a church service originating from a local church 
on the air on Sunday morning. Service Show, at 7:30-7:45 a.m.,| daily 
except Sunday, would carry school reports and taped interviews, Forty 
on Thirteen-Seventy, at 5:20-6:00 p.m., daily except Sunday is to feature 
music with announcements of happenings in the area churches, service 
clubs, etc. The music scheduled during the week includes popular, 
classical, semi-classical, folk, and religious music. 


Programming of Station WAYZ 

18. The area within the normally protected contour of Station WAYZ 
which will receive interference from the proposed Braddock Heights 
operation is primarily the same general type of area as that surrounding 
Waynesboro in Franklin County, Pennsylvania, where Station WAYZ is 
located. For the most part, the persons living in the towns work in 
plants and factories and the population of the large rural area is engaged 
in farming operations similar to those in Franklin County. There is more 
poultry raising in the interference area than there is around Waynesboro, 
where orchards are the dominant agricultural interest. However, a con- 
siderable amount of fruit is grown within the interference area and dairy 
and beef cattle and hogs are also raised. Jay Hanshaw, the WAYZ station 
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manager , testified that Station WAYZ has for more than three years 
called itself the "Town and Country Station serving the Tri-State area 
with music and news", and explained the three states so "served" are 
Maryland, Pennsylvania and Virginia. However, the evidence in this 
record, including that of Station WAYZ, does not show that Station WAYZ 
places a primary service signal (0.5 mv/m or better) over any part of 


| 
Virginia. It does place a 0.5 mv/m signal over a small portion of West 


Virginia. The churches, schools and civic organizations in the inter- 
ference area are, according to Mr. Hanshaw, the same type as those 
found in the small towns around Waynesboro. 

19. The general program format of Station WAYZ has not changed 
appreciably since the station went on the air, although some of the pro- 
gram titles have changed. 22! During the 1958 composite week 72.77% 
of time was devoted to entertainment; 9.91% to religious; 2.56% to 
agricultural; 0.20% to educational; 10.95% to news; and 3.61% to talks. 
According to Mr. Hanshaw, there are regularly carried taped discussions 
of agricultural problems and occasional live discussion programs with 
farmers and other persons in the coverage area. No discussion programs 
are, however, shown in the composite week. Farm Page of the Air is 
broadcast from 12 noon to 12:30 p.m., Monday through Thursday (15 
minutes on Friday). The first 15 minutes of this program is devoted to 
market reports, including local reports such as that from the Four States 
Live Stock Sales in Hagerstown. This auction company is patronized 
by farmers 


12, The records of the Commission show that Station WAYZ went on 


the air during the latter part of 1953. 
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in the interference area, as inthe Farmers Livestock Exchange in 
Boonesboro, Maryland, whose reports Station WAYZ also carries. The 
second 15 minutes of this agricultural program consists of special 
tapes made by Pennsylvania State University and also of live broadcasts 
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by the local Franklin County farm agent. The latter gives agricultural 
information for the area and includes at times discussions with farmers 
and others. The Pennsylvania State program varies from day to day as 
to specific phase of farm activity. A Weather Summary for the entire 
area is presented Monday through Friday from 12:45 to 12:50 p.m., as 
well as at other times throughout the day, such as on the Jaybird Pro- 
gram, Monday through Friday, from 6:00 to 9:00 a.m. The WAYZ 
facilities have been used by persons throughout the area for such pur- 
poses as locating livestock and pets and giving notice of closing of 
schools and cancellation of meetings because of bad weather. Emergenc- 
ies of all types have been the subject of special announcements, and 
these have been broadcast for the benefit of the interference area as 
well as elsewhere. The daily Jaybird Program includes farm tips 

and farm news. 

20. A Community Calendar program on Station WAYZ from 11:00 
to 11:05 a.m., Monday through Friday, consists primarily of public 
service announcements devoted to the coverage area. Station WAYZ 
has broadcast public service announcements on this program, some of 
which were from organizations and groups in the interference area. 
Religious programs over Station WAYZ include Morning Devotions 
from 9:00 to 9:15 a.m., Monday through Friday, featuring different 
area ministers; Bible Treasury Hour from 9:15 to 9:30 a.m.; Sacred 
Music Time from 10:00 to 10:15 a.m., Monday through Friday; Voice 
of China and Asia from 10:15 to 10:30 a.m., Monday through Friday. 
The Sunday log contained in the composite week shows eight religious 
programs, one (10:45 to 11:45 a.m.) being a remote program which was 
carried on a sustaining basis and apparently originated at a local 


Waynesboro church. The seven other religious programs broadcast 
that day, ranging from 15 to 30 minutes in length, were commercial. 
The WAYZ program logs for the 1958 composite week show no local 


special events coverage for any area. It does show a broadcast of a pro- 


fessional football game on Sunday afternoon (Colts vs. Bears) from 2 to 
4:45, | 
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Alleged Failure to Comply With Section 3.30(a) 


21. The two respondents in their proposed findings allege that 
Musical Heights does not comply with Section 3.30(a) of the Commission's 
Rules 13/ and point out that it has not requested a waiver of such Rule. 
The question of whether the operation proposed by the applicant is 


—— 


13; Section 3.30(a) of the Rules provides, in pertinent part, as follows: 


"Station location and program origination. (a) * * * * * * 


* * *& * * * each standard broadcast station will be licensed to serve 
primarily a particular city, town, or other political subdivision which 
will be specified in the station license and the station will be consider- 
ed to be located in such place RR KN 
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consistent with the provisions of Section 3.30(a) is not within the scope 
of the issues specified by the Commission to be determined in this pro- 
ceeding. The Commission considered this matter and apparently was 
satisfied with the explanation furnished by the applicant relative thereto 
since it did not place the matter at issue. Under the Commission's Rules 
and Regulations, 2 proceeding must be heard and decided solely upon 
the. issues specified by the Commission en banc in the order of designa- 
tion for hearing and the Hearing Examiner has no authority or discretion 
to change issues in any manner - regardless of facts or circumstances 
which may be developed during the course of a hearing. Thus, any 
opinion which the Hearing Examiner may hold on the merits of such con 
tention are irrelevant and immaterial under such circumstances. 


CONCLUSIONS 


1. Musical Heights, Inc., the applicant, was found by the Commis- 
sion to be legally, technically, financially, and otherwise qualified to 
construct and operate the standard broadcast station proposed by it at 
Braddock Heights, Maryland, except with respect to the matters raised 
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by the issues fixed in the order of designation for hearing. 14/ These 


issues relate to the question of objectionable interference to Station 
WAYZ, Waynesboro, Pennsylvania; whether the proposed antenna system 
might have adverse effects on the directional antenna pattern of Station 
WFMD, Frederick, Maryland, because of the proximity of the towers of 
the existing and proposed stations; and whether the proposed antenna 
system would be a hazard to air navigation. 


2. It is initially concluded that the proposed antenna system will 
not adversely affect the existing directional antenna pattern of Station 
WFMD; or, if the pattern of Station WFMD should be adversely affected, 
appropriate corrective measures can and will be taken by the applicant 


to eliminate any interaction which might possibly occur between the 
antenna systems of the two stations. It is further concluded that the 
proposed antenna system will not constitute a hazard to air navigation. 
There remains for determination the question of whether, in view of the 
objectionable interference which the proposed operation would cause to 
Station WAYZ, a grant of the application of Musical Heights would be in 
the public interest. In such determination, the crucial question is 
whether the need for the proposed service outweighs the need for the 
existing service of Station WAYZ which would be lost as a result of 
objectionable interference from the Musical Heights operation, Section 
3.24(b) (2) of the Commission's Rules expressly provides that an 
authorization for a new standard broadcast station will be granted only 
after a satisfactory showing that, inter alia, objectionable interference 
will not be caused to existing stations or, if interference will be caused, 
the need for the proposed service outweighs the need for the service 
which would be lost by reason of such interference. Section 3. 28( c) of 
the Rules contains a similar provision. 


14, The text of the issues is found on pages 1 and 2 of this decision. 
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3. The proposed operation will cause substantial objectionable 
interference to Station WAYZ, Waynesboro, Pennsylvania, which pre- 
sently receives no objectionable interference within its normally pro- 
tected (0.5 mv/m contour). The interference would affect 10,152 persons 
in an area of 144 square miles, constituting 6.47% and 10.62%, respect- 
ively, of the population and area within the normally protected contour 
of Station WAYZ. Since it is adjacent channel interference (10 ke re- 
moved), the new service would be substituted for that of Station WAYZ 
and, thus, the area would not suffer a net loss in the number of services 
available to it. All of the interference area now receives service from 
two stations, in addition to Station WAYZ; and varying parts thereof 
also receive service from eight other stations. One of these stations is 
Station WAGE, Leesburg, Virginia, which is under the same ultimate 
ownership and control as is Station WAYZ. 

4. The proposed station will render a new interference-free 
service, daytime, to an area of 443.5 square miles and a population of 
45,7002 persons, including the 18,142 residents of Frederick, Mary- 
land. The city of Frederick now receives primary service daytime 
from two stations (WFMD, Frederick, and WBAL, Baltimore). The rest 
of the proposed service area, all rural in character, also receives pri- 
mary service from these two stations; and, in addition, Station WMAL, 
Washington, D. C., serves 50-75% thereof, three other stations serve 
varying portions, ranging up to 50%, and eight more serve up to 25% 
thereof. Apart from the city of Frederick which, as already indicated, 
receives two primary services, no portion of the proposed service area 
now receives primary service from less than three stations and none 
receives such service from more than ten stations. 

5. Under Commission policy, it ordinarily would be presumed 
that the need for the proposed service outweighs the need for that lost 
in view of the fact that the proposal will bring a first transmission 
facility for local self-expression to the community it proposes to serve. 


However, under the circumstances here obtaining, the weight to be given 
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this traditional presumption of need is greatly depreciated, if not en- 
tirely negated. It is clear that, as of the time of the last United States 
Census (1950) , the population of Braddock Heights was less than 1000 
persons. The exact population then, or now, is not to be found in the 


evidence. While a figure of 660 obtained from the Frederick County 


Zoning Board is shown, this, in turn, is said to have been based upon 

the number of water meters in Braddock Heights and there is some con- 
fusion as to whether such figure actually refers to persons or water 
meters. However, assuming - and the applicant has not even suggested 
a larger population figure - that the population of Braddock Heights is 
660, it is not shown to have any form of local self-government. | It has 

no local police department and no school, church, chamber of commerce, 
service club or fraternal organization is shown to be located in Braddock 
Heights. In fact, the only local organization shown with which the re- 
sidents of | 


15/ 


The proposed service will constitute an additional service to 
35 548 persons; since, as to 10,152 persons, the proposed service will 
be “substituted for the existing service of Station WAYZ. 
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the community might be deemed sufficiently identified to enable) it to 
serve as a medium to reflect a need for local self-expression is the 
local volunteer fire department. It is well recognized that the small 
size of a community is not per se an indication of lack of need, but 
where, as here, this fact is coupled with an almost complete absence 
of, or failure to show, municipal, civic, educational and religious or- 
ganizations or facilities in the community, it is not possible to conclude 
that there exists any substantial need for a local broadcast transmission 
outlet in the community. a? | 

6. The programming of the proposed station was originally form- 
ulated when the question of interference to Station WAYZ was not in- 


volved; and, after certain surveys discussed in the foregoing findings, 
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the principals of the applicant concluded no change should be made in 
the program proposal. There is little material difference between the 
programming of the existing station and that proposed by the applicant 
relative to the area wherein interference from the proposed operation 
of Station WAYZ would result in the substitution of the new service for 
that of Station WAYZ. All of the area of interference is located within 
the State of Maryland, the home state of the proposed operation; whereas, 
Station WAYZ is in the adjoining State of Pennsylvania, and, thus, local 
and state news programs of the Braddock Heights station geared pri- 
marily to Maryland interests would undoubtedly be of greater interest 
to Maryland listeners than would similar information dealing with Pennsyl- 
vania news items, put this difference is not found to exist as to national 
and international or other general news coverage. The evidence is not 
sufficient to conclude that there is such difference between the program 
ming of the existing station and that of the proposed station with respect 
to fulfillment of the needs of the area involved as to justify a substitution 
of the new service for that of the existing service on the basis of pro- 
gramming. 

7. Attention is now directed to the question of whether, on an over- 
all basis, there is a greater need for the proposed service than for the 
existing service of Station WAYZ which would be lost by reason of the 


objectionable interference from the proposed operation. In addition to 


the first local transmission and programming factors already discussed, 


such determination requires consideration of other factors, including 
the extent of the interference - which has already been 


167 tn Southern Indiana Broadcasters, Inc., 15 RR 349, 360, while not 


passing upon such point, the Commission expressed doubt that the first 
local transmission service doctrine is applicable to a community having 
a population of 1,324, even though it was shown that such community is 
an incorporated town which maintains a police department and a fire 
department, hag 2 privately owned water system serving it and its en- 
virons, and is its own taxing authority for the assessment and collection 
of taxes for the maintenance of its budget of public expenditures. There 
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| 


are also churches; civic, service and social organizations; business 
concerns; and schools located in such municipality. 
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concluded to be substantial in degree; the fact that there are a maximum 
of six and a minimum of three other services available to the area of 


interference which is located much nearer to, and in the same state as, 
the proposed station; that the proposed operation would bring a new 
service to 45,700 persons (an additional service to a net of 35, 548 eu 
persons) and no person would have fewer broadcasting services from 
which to choose; that the proposed operation would bring a third primary 
service to nearby Frederick, Maryland, a city with a population of more 
than 18,000 persons which has a local station, and no area would receive 
a first or a second primary service; that two stations serve the proposed 
service area (both urban and rural) in its entirety, twelve other stations 
serve varying portions of the rural area, with a maximum of ten and a 
minimum of three services available to all of the rural portion thereof; 
and that Braddock Heights itself receives service from three stations, 
including Station WFMD, of nearby Frederick, the transmitter site of 
which is located in close proximity to the transmitter-studio site 
proposed by the applicant, and a fourth station serves a part thereof. 
In view of the foregoing findings and conclusions and a consideration of 


the entire record, it is concluded that the applicant has not satisfactorily 
shown that the need for the proposed service outweighs the need for the 
service which would be lost by reason of such interference and, thus, 
the over-all public interest, convenience and necessity would not be 
served by a grant of its application. | 

IT IS, THEREFORE, ORDERED, This 24th day of September, 1959, 
that unless an appeal to the Commission from this Initial Decision is 
taken by a party or the Commission reviews the Initial Deciston on its 
own motion, in accordance with the provisions of Section 1.153 of the 


Rules, the above-styled application of Musical Heights, Inc. for a new 
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standard proadcast station at Braddock Heights, Maryland, BE and the 
same is hereby DENIED. 
/s/ Elizabeth C. Smith 


Hearing Examiner 
Federal Communications Commission 


Released: September 25, 1959 and effective 50 days thereafter subject 
to the provisions of the rule cited in the ordering clause above. 


Le 
it This net figure reflects the substitution of the proposed service 


for that of Station WAYZ in the area of interference. 
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78655 


MEMORANDUM OPINION AND ORDER. 
By the Commission: Commissioners Hyde and Craven absent 

1. The Commission has before it for consideration (1) a petition 
to reopen the record and to enlarge issues, filed July 23, 1959, by 
Richard F. Lewis, Jr., Inc.; (2) reply of The Monocacy Broadcasting 
Company to the petition, filed August 3, 1959; (3) an opposition to the 
petition, filed August 3, 1959, by Musical Heights, Inc.; (4) a supplement 
to the opposition, filed August 18, 1959, by Musical Heights, Inc.; and 
(5) a reply to the supplement, filed August 27, 1959, by Richard F. 

Lewis, Jr., Inc. 

2. Musical Heights, Inc., is an applicant for a new standard broad- 
cast station at Braddock Heights, Maryland. By Commission Order, 
released July 21, 1958 (FCC 58-670), its application was designated for 
hearing, and Richard F. Lewis, Jr., Inc., of Waynesboro, Pennsylvania 
(WAYZ), and The Monocacy Broadcasting Company (WFMD), of Frederick, 
Maryland, were named parties. The application was designated for 
hearing on interference, air-hazard and programming issues. The record 
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was closed on May 22, 1959, and the Initial Decision of the Hearing 
Examiner looking to the denial of the application of Musical Heights, 
Inc., was released September 25, 1959. | 

3. WAYZ requests that the record be reopened and that the fol- j 
lowing issue be added: 

"To determine whether the application of Musical 

Heights, Inc. proposes to serve primarily a partic- 

ular city, town or other political subdivision as 

required by Section 3.30(a) of the Commission's 

Rules and, if not, whether the provisions of the 

Rules should be waived." 

4. In support of its requested issue, the petitioner alleges that 
Braddock Heights, Maryland, is an unincorporated community with 
limits determined by the Braddock Heights Water Company; that it is 
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approximately 1.95 miles long by 0.32 to 0.48 miles wide, essentially 
residential, with an amusement park in summertime; that there are 
only four buildings shown in the "business area", one a pavilion-- the 
other an auditorium; that it has a population of only 660 persons: that 
it has no schools, churches, Chamber of Commerce or police depart- 
ment and only a volunteer fire department. | 

5. Musical Heights, Inc., contends that the facts upon which the 
petitioner relies have been a matter of public knowledge, and the 
petitioner therefore does not have good cause for filing of its petition 
more than a year after the application was designated for hearing and 
after the record had been closed and proposed findings and conclusions 
filed. 


6. The petitioner has not alleged good cause for the late filing 
of its petition, and the petition will therefore be denied for reasons of 


untimely filing under Section 1.141 of the Commission's Rules. | More- 
over, it is the Commission's view that the facts presented by the 
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petition are not of sufficient importance to warrant the reopening of 
the record and the adoption by the Commission on its own motion of the 
issue requested by the petitioner. 

ACCORDINGLY, IT IS ORDERED, This 21st day of October, 1959, 
that the petition to reopen the record and enlarge the issues, filed by 
Richard F. Lewis, Jr., Inc., IS DENIED. 

FEDERAL COMMUNICATIONS COMMISSION 


/s/ Mary Jane Morris 
Mary Jane Morris 
Secretary 


Released: October 23, 1959 
—— 


[714] 
[Received November 16, 1959, FCC] 
EXCEPTIONS OF MUSICAL HEIGHTS, INC., TO INITIAL DECISION 


*x x * * * 
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Exception No. 9 
. . - On the other hand, however, the proposal's service would be sub- 


stituted for the service lost to Station WAYZ, and no person within the 
proposed service area would have fewer proadeast services from which 
to choose; the interference area is totally within the State of Maryland, 
and, therefore, the proposal, a Maryland station, would better serve 
the needs and desires of this area than would WAYZ, a Pennsylvania 
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station; there are a minimum of three and a maximum of six other 


services available to the interference area; the proposal would bring 2 
third primary service to Frederick, Maryland, a city with a population 
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of more than 18,000 persons, which city presently has but one local 
service; the proposal's programming would meet the needs and desires 
of the residents within the proposed service area; the proposal would 
bring a new broadcast service to 45,700 persons (an additional service 
to a net of 35,548); and finally, the proposal would provide the first 


local broadcast outlet to the community of Braddock Heights." | 
| 


Exception No. 10 
To the last sentence of Paragraph 7 of the Conclusions as an in- 
| 
correct conclusion, not based on the record in this proceeding, |and to 
the failure to conclude in lieu thereof as follows: 


‘In view of the foregoing findings and conclusions and after a con- 
| 


sideration of the entire record, it is concluded that the need for the 
service lost by Station WAYZ is substantially outweighed by the need 
for the proposed service, and that the public interest, convenience, and 
necessity would be enhanced by the additional broadcast service pro- 


posed by applicant." 


* 


[Received November 16, 1959, FCC] 
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BRIEF IN SUPPORT OF EXCEPTIONS OF MUSICAL HEIGHTS, INC., 
TO INITIAL DECISION 


* * 


[ 731] 
Exception No. 9 
Although the summary of facts excepted to are accurate, |they are 
incomplete, and stated in a manner which minimizes the favorable re- 
sults to be achieved by a grant of the instant proposal. Accordingly, 
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we have submitted in Exception No. 5, a substituted summary which, we 
feel, fairly reviews the findings with respect to the comparison of the 
need for the proposed service as against the need for the existing service 
of Station WAYZ. 


Exceptions Nos. 10 & 11 
On the basis. of our previous exceptions, and in light of the entire 
record in this proceeding, it is clear that the need for the proposed 
service substantially outweighs the need for the service lost to Station 
WAYZ, and that the sizeable gain in broadcast service, 
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which will result from a grant of the application herein, will serve the 
public interest, convenience and necessity. 


Respectfully submitted, 


MUSICAL HEIGHTS, INC. 


By 
Harry J. Daly 


——— 


Leonard S. Joyce 
Its Attorneys 
Daly and Ehbrig 
1026 Pennsylvania Building 
Washington 4, D. C. 
District 7-0700 


* 


[ Received November 27, 1959] 
[ 744] 
BRIEF OF BROADCAST BUREAU IN SUPPORT OF EXCEPTIONS 


* * * * * 
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Exception 3 


. . - Moreover, the area where there are (and would be) only three prim- 
ary services has a population of some 4,200 persons as opposed to some 


18,000 in Frederick who currently have available only two primary 
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services. And while we recognize that grant of the subject application 
involves comparatively severe interference to station WAYZ and thus 
tends to erode the allocation concept that a station, absent compelling 
circumstances, is entitled to render interference-free service to all 
parts of its normally-protected contour, we believe that a weighing of 
the equities involved requires the close conclusion that the public in- 
terest would be better served by grant than by denial of Musical Heights 
application. 


Respectfully submitted, 
Harold G. Cowgill 
Chief, Broadcast Bureau 


/s/ Robert J. Rawson 
by Robert J. Rawson 
Chief, Hearing Division 


/s/ Richard E. Ely 
Richard E. Ely 
Attorney 
November 16, 1959 Federal Communications Commission 


748 
[ Certificate of Service] ics 


[ 750] 102 


[Received November 27, 1959, FCC] 
[ 749] 


WAYZ REPLY TO EXCEPTIONS AND BRIEFS SUBMITTED BY 


fO EXCEPTIONS AND Seer 


MUSICAL HEIGHTS, INC., AND THE BROADCAST BUREAU 


* * * * * 


[ 752] 

5.* The applicant excepts (No. 8) to all of Par. 6 of the Conclu- 
sions wherein the Examiner concludes that there is "little material 
difference" between the WAYZ programming and that proposed by the 
applicant relative to the interference area, and that the evidence is not 
sufficient to determine such a difference between the programming as 
"to justify substitution of the new service for that of the existing service". 
The applicant would chage all of that. In its brief (p. 4) it makes much 
of the fact that, after the Examiner's conclusion that there is little 
material difference between the programming of WAYZ and of that pro- 
posed by Musical Heights relevant to the interference area, she notes 
that all of the interference area is located in Maryland whereas WAYZ 
is in Pennsylvania and that "local and state news programs of the 
Braddock Heights station geared primarily to Maryland listeners would 
undoubtedly be of greater interest to Maryland listeners than would 
similar information dealing with Pennsylvania news items". Obviously, 
local and state news from WAYZ, located in Pennsylvania near the 


Maryland border, would refer to Pennsylvania news and would be of 


more interest to the Pennsylvania audience. However, there is a large 
area of service in Maryland for which WAYZ also furnishes news. 
Accordingly, the Examiner goes on to note that “this difference is not 
found to exist as to national or international or other general news 
coverage." The record shows that the 144-square-mile area. with its 
population of 10,152, which will be lost to Station WAYZ if the proposed 
Braddock Heights station be established, is essentially rural with 
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emphasis on poultry raising, but that a considerable amount of fruit is 
grown and that dairy and beef cattle, and hogs, are also raised there. 
For this reason WAYZ has been called the "Town and Country Station". 
(WAYZ Ex. 4, pp. 1-2.) The WAYZ 30-minute noon "Farm Page of the 
Air" includes farm reports from two Maryland farm exchanges | - Four 


This paragraph also constitutes a reply to applicant's Exception No.6. 
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States Live Stock Sales in Hagerstown and the Farmers' Livestock Ex- 
change in Boonesboro, both of which are patronized by many farmers 
in the interference area. There are also discussions relating to the 
daily industry and to the raising of poultry, both of which are important 
activities in the interference area. (WAYZ Ex. 4, pp. 5-6.) The appli- 
cant planned no programs for the interference area because su *h an area 
was not known when the schedule was prepared. (Tr. 332.) The only 
farm programs scheduled consist of ten minutes of wire news in the 
early morning and ten minutes of live news at noon. (Mus. Hts. Ex. 5; 


Initial Decision Finding 17, to which no exception was taken.) | 


He iF * * * * | 


[ 784] | 
FCC 60-797 
DECISION 90201 | 


By the Commission: Commissioner Bartley not participating. | 

1. Musical Heights, Inc. seeks a construction permit to establish 
a new standard broadcast station at Braddock Heights, Maryland, the 
station to operate during daytime hours only, with a frequency of 1370 
kilocycles, a power of 500 watts, and a directional antenna. The Initial 
Decision of Hearing Examiner Elizabeth C. Smith, released September 25, 
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1959 (FCC 59D-89), would deny the application. Exceptions to the Initial 
Decision were filed by the applicant and by the Commission's Broadcast 


Bureau, and these parties would reverse the Examiner. Respondents 
Richard F. Lewis, Jr., Inc. (WAYZ) and The Monocacy Broadcasting 
Company (WFMD) ‘support the Initial Decision, Monocacy also question- 


ing the financial qualifications of the applicant. Oral argument, in which 
all parties participated, was held before the Commission en banc on 
May 23, 1960. The Commission's rulings on the exceptions to the Initial 
Decision are contained in the appendix attached hereto. 

2. The Initial Decision sets forth the background and history of 
the application and this information need not be repeated here. The 
findings of fact in the Initial Decision have been considered in light of 
the exceptions filed, and with the modifications, additions, and deletions 
indicated here and in the appendix, they are hereby adopted. 

3. In similar fashion, the Commission has reviewed the Examiner's 
conclusions. For reasons set forth below the Commission believes that 
the ultimate result reached by the Examiner should be reversed, and 
that Musical Heights’ application should be granted. 
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4. Issues inquiring into whether the applicant's proposal would 
have an adverse effect upon the operation of Station WFMD, and whether 
the proposed antenna system would constitute a hazard to air navigation, 
were resolved in favor of the applicant. Additionally, it was the Ex- 
aminer's view that the application presented no 10% problem under 
Section 3.28(c) of the Rules. The Commission concurs in each of the 
foregoing conclusions. As stated by the Examiner, the determinative 
question in the case is the Section 3.24(b) question of whether the need 
for the service proposed outweighs the need for that part of the existing 
service of Station WAYZ, (Waynesboro, Pennsylvania) which would be 
lost as a result of the Musical Heights operation. 
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5. Briefly, the engineering facts are these: Braddock Heights, 
Maryland, is a community of 660 persons located 5 miles west of 
Frederick, Maryland. It presently has no local transmission facility, 
but it receives primary service from three stations: WFMD, Frederick; 
WBAL, Baltimore; and WHVR, Hanover, Pennsylvania. Operating as 
proposed, the station would provide primary service to 45,700 persons 
in 443.5 square miles. The maximum number of services now available 
at any one point in the proposed service area is ten, and the minimum 
number is two. Of the 45,700 persons proposed to be served, 18, 142 
constitute the population of Frederick, and these are the persons pre- 
sently receiving but two services (WFMD and WBAL). Another 10,152 
of the total reside in an area of 144 square miles surrounding Braddock 
Heights, the area lying 17 miles from Braddock Heights at its farthest 
point. The new station's service would displace the service of Station 
WAYZ to these 144 square miles and 10,152 persons, and these figures 
respectively represent 10.62% and 6. 47% of the existing areas and 
populations of WAYZ. The interference area lies wholly within the state 
of Maryland at distances of 15 to 26 miles south of WAYZ's site. A 
maximum of six other stations presently serves the interference area, 
but 4,216 persons in 98.6 square miles presently receive primary serv- 
ice from only two other stations (WFMD and WBAL). 

6. The evidence shows that the interference area is oY) 
rural in character and of the same general type as that surrounding 
Waynesboro. WAYZ presently carries what appears to be a well-balanced 
program schedule, the station devoting approximately 27% of its time to 
non-entertainment programs. Included in the 27% is 11% for news pro- 
grams and 2.6% for agricultural programs. The proposed station offers 
a somewhat similar schedule, and specifies 24. 5% for non-entertainment 
programs, of which 13.3% would be for news programs and 2.3% for 
agricultural programs. | 

7, In our view, the applicant has established, in convincing 
measure, the need for the station proposed. Thus, the applicant would 
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bring an additional primary service to a net of approximately 36,000 
persons in a net of approximately 300 square miles; for the 660 re- 
sidents of Braddock Heights, the service would be a first local one. Of 
particular 
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importance is the fact that more than half of these persons--the com- 
paratively underserved residents of Frederick--would be provided with 
a third primary service. These desirable ends would be accomplished 


| 
at a loss to WAYZ of some 10,000 persons in some 140 square miles. 


Although these figures represent inroads against WAYZ's present 
populations and areas in the amounts of approximately 6. 5% and 10.6%, 
respectively, such populations and areas would not lose a service since 
the new station would provide service thereto. 

8. The evidence shows and the Examiner appears to have re- 
cognized that there is no material difference between the parties insofar 
as basic programming approach is concerned. Although WAYZ has 
demonstrated that its agricultural programs have listener-appeal in 
the interference area, the applicant's wire and live farm programs 
should be of at least equal interest. The Examiner also recognized 
that in the matter of state and local news, programs geared primarily 
to Maryland interests would undoubtedly be of greater appeal in the 
interference area than would programs sO geared to Pennsylvania 
interests. (The same observation, we feel, can be made with respect 
to virtually every other specialized program type.) The Examiner, 
however, palanced the foregoing consideration with the conclusion that 
there would be no significant difference with respect to national, inter- 
national, and other general news coverage. Her error here is obvious: 
the applicant leading in one important area, and being no worse than 
equal in every dther such area, the applicant must prevail in the over- 
all weighing process. Although the total difference here is not great, 
it warrants a conclusion that there is a greater need in the interference 
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area for the programming of the proposed station than for the program- 
ming of the existing station. In any event, the applicant's comparative 
showing is sufficiently impressive to dictate an ultimate conclusion that 
the overall need for the proposed service is greater than the need for 
the existing service to be lost. 

9. Respondents raise the question of whether Braddock Heights 
is a "city, town, or other political subdivision" within the meaning of 
Section 3.30(a) of the Rules. Despite its small area and population, we 
think that itis. The evidence shows that Braddock Heights is, for the 
most part, a residential community with a small business area, and that 
it is located five miles west of Frederick. It does not appear that it is 
so closely tied to Frederick or any other community as to preclude its 
being regarded as a separate community for any 307(b) purpose.| So far 
as the record shows, it maintains a distinct and essentially isolated 
existence, and there is no question but that--in the absence of the inter- 
ference and technical problems reflected by the issues herein--the 
applicant would have been entitled to a grant without hearing. 

10. To be sure, Braddock Heights is unincorporated, but as the 
Commission has many times stated, a community need not be incorpor- 
ated to enjoy consideration in our proceedings. Moreover, as detailed 
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by the findings and as contended for by respondents, it lacks many of 
the attributes usually characteristic of larger communities. However, 
the absence of these formal attributes does not gainsay the essential 
nature of the community as an identifiable population grouping separate 
and distinct from the larger community of Frederick. Certainly, the 
modest size of Braddock Heights does not alone render the community 
ineligible for a radio station of its own. In the present situation, we 
have an applicant requesting that it be permitted to locate and operate 
in a small but separate and definable community. No other applicant is 


contending that it can make a more fair, efficient, and equitable|use of 
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the frequency elsewhere. The need for the service proposed has been 
shown to outweigh the need for the service to be lost because of adjacent 
channel interference. Under these circumstances, the applicant is 
clearly entitled to a grant. 

11. The Commission's recent Denbigh Broadcasting Co., 28 FCC 
393 (1960) is not contrary to the foregoing. There, the applicant con- 
ceded that Denbigh, Virginia, is not a "city, town, or other political 
subdivison", and the evidence showed that Denbigh is "an integral part 
of the city of Newport News." In Southern Indiana Broadcasters, Inc., 
24 FCC 521,15 RR 344 (1958) the Commission questioned whether, in a 
307(b) comparative proceeding, a community of 1,324 persons was en- 
titled to the penefits of the “first local transmission facility" presump- 
tion. There is no doubt, however, that the applicant for the small com- 
munity involved would have been entitled to a grant except for the 
greater need for the service proposed by the competing applicant. Here, 
irrespective of the "local transmission” needs of Braddock Heights, 
the overall need for the proposed station has been convincingly estab- 
lished. 

12. With respect to another question raised by WAYZ, it is 
abundantly clear that a prime purpose of the applicant is to render serv- 
ice to Frederick. In a particular case, the Commission could look with 
disfavor upon an applicant whose sole motive in withdrawing to a smaller 
community is to escape the engineering and service responsibilities 
inherent in identification with a large city, at no appreciable sacrifice 
of the advantages connected with the rendering of primary service to 
the residents of such larger city. The Commission has particular re- 
ference here to the fact that the intensity of the proposed station's 
signals to Frederick would not be sufficient to comply with the Com- 
mission's minimum coverage requirements as to business and factory 
areas were the station to be identified as a Frederick station. But the 
evidence in this proceeding does not disclose that the applicant has 


tailored its programming to be of particular interest to Frederick 
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listeners. Although a substantial number of the applicant's programs 
would undoubtedly have audience-appeal in Frederick-~-and this| 
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is as it should be, since Frederick lies within its proposed service 
area--it cannot be demonstrated that the Braddock Heights or rural 
programming needs have been sacrificed in the interest of big-city 
attraction. Accordingly, we find the rendition of service to Frederick 
no bar to a grant. 

13. There remains for consideration Monocacy's contentions 
concerning the financial qualifications of the applicant. First, Monocacy 
excepts to a Commission Memorandum Opinion and Order (FCC 58-1198-- 
released December 19, 1958) denying a petition by Monocacy to add a 
financial issue to those previously specified. This Memorandum Opinion 
and Order is affirmed for the reasons stated therein. Monocacy's other 
contention is that whereas Musical Heights had previously indicated that 
it would erect a transmitter building near Braddock Heights at a cost 
of $200, and rent and remodel studio space in Braddock Heights, a 
Musical Heights principal testified at the hearing that a combined 
studio-transmitter building was contemplated at the transmitter site. 


Financial information submitted in this proceeding demonstrates that, 


after setting funds aside to cover operating costs for a reasonable 
period, the applicant would have available to it at least $11,000 to in- 
stall its rented equipment, rent and remodel studio space, and erect its 
transmitter building. In light of the foregoing availability, there is no 
question but that a suitable transmitter-studio building could be erected 
by the applicant without seriously impairing its overall financial ability. 
It can also be noted that the applicant's basic financial qualifications 
are apparent even without dependence upon its anticipated revenues. 

14. The flexibility of the applicant's studio plans was earlier 
called to the attention of the Commission, the applicant indicating in its 
opposition to Monocacy's petition to enlarge issues that the transmitter 
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site is owned by one of its principals, that the property could be mort- 
gaged, and that studio facilities could, if necessary, be provided for 
thereon. In its reply to Monocacy's contention here, the applicant states 


that it would adhere to its original intention of renting studio space in 
Braddock Heights. As demonstrated above, the applicant's financial 
resources would permit a change of plans should that course be decided 
upon. Under Section 3.31 of the Rules, such a change could be effected 
provided the Commission is promptly notified. 

15. Upon the basis of the foregoing and the entire record herein, 
it is concluded that Musical Heights’ application should be granted. 

Accordingly, IT IS ORDERED, This 7th day of July, 1960, that the 
application of Musical Heights, Inc., for a construction permit for a 
new standard broadcast station at Braddock Heights, Maryland, IS 
GRANTED. 

FEDERAL COMMUNICATIONS COMMISSION 


/s/ Ben F. Waple 
Acting Secretary 


Released: July 12, 1960 
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APPENDIX 


Rulings on Exceptions to the Initial Decision 


Exceptions of Musical Heights, Inc. 


Exception No. Ruling 


1 Denied. The findings are material under the 
issues specified. 


Denied as inconsequential. 


Denied as of no decisional significance in light 
of the result reached herein. 


Denied. The testimony was apparently not 
controverted. 


[369] 


Exception No. 


Denied as argumentative. 
. (See paragraph 7.) 
. (See paragraphs 10-12.) 
(See paragraphs 6-8.) 
(See paragraphs 7 and 8.) 
(See paragraph 5.) | 
Granted for reasons set forth in the Decision. 


‘Exceptions of the Broadcast Bureau 


Granted, and the findings in paragraph 8 of the 
Findings of Fact are clarified to reflect that the 
interference area encompasses Braddock Heights. 


Granted in substance. (See paragraph 8.) 
Granted in substance. (See paragraphs 7 and 8.) 
Granted for the reasons set forth in the Decision. 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
[369] 


ORAL ARGUMENT 
BEFORE THE FEDERAL COMMUNICATIONS COMMISSION 
Washington, D.C. 
May 23, 1960 
VOLUME VII 
In re Application of: 3 
MUSICAL HEIGHTS, INC., 
Braddock Heights, Maryland ‘ DOCKET NO. 12530 | 
For a Construction Permit ; 


The above-entitled matter came on for oral argument before Com- 
missioners Frederick W. Ford (The Chairman) , Rosel H. Hyde,|Robert E. 


Lee, John S. Cross, and Tunis A. M. Craven. 
* * * * * 
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[384] 
ARGUMENT ON BEHALF OF RICHARD F. LEWIS, JR. 
INC. OF WAYNESBORO (WAYZ) 
BY 
ELIOT C. LOVETT 


* * * * * 


{. The question of fact. The question of fact requires the deter- 
mination of whether the public interest would be served by authorizing 
at Braddock Heights when this would 


the applicant's proposed operation 
result in the loss to WAYZ of more than 10,152 persons within the 


WAYZ normally-protected contour. 
* * * 


United States Court of Appeals 
.... Fer the 
District of Columbia Circuit 
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Anited States Court of Appeals 


FOR THE DISTRICT OF tes cIRCUIT 
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— 


RICHARD F. LEWIS, JR., INC., OF WAYNESBORO, 


THE MONOCACY BROADCASTING COMPANY, 
Appellants, 


FEDERAL COMMUNICATIONS COMMISSION 
Appellee, 


MUSICAL HEIGHTS, INC., 
Intervenor. 


On Appeal from Decision and Order of the 
Federal Communications Commission 


ELIOT C.:: LOVETT 

734 Fifteenth St., N. W. 
Washington 5, D. C. 

Counsel for Richard F. 

Lewis, Jr., Inc. of Waynesboro 


JOHN P. SOUTHMAYD 
703 Perpetual Building 
Washington 4, D.C. 
Counsel for The Monocacy 
‘Broadcasting Company 


ROBERT I. THIEL 
Printer 


QUESTIONS PRESENTED 


1. Whether the Commission was arbitrary and cap- 
ricious in holding that there is a need for the new service 
proposed by intervenor Musical Heights which justifies 


the loss of the service of WAYZ. 


2. Whether the Commission erred in denying appel- 
lant's request for enlargment of the issues to determine 
intervenor's financial qualifications and in finding the 


intervenor to be financially qualified. 


3. Whether the Commission erred in failing to 
comply with the requirements of Section 8 (b) of the 
Administrative Procedure Act, and Sections 309 (a) and 


402 (d) of the Communications Act of 1934 as amended. 


Appellants and appellee, but not the intervenor, agree 


that the following additional question is also presented: 


4. Whether the Commission erred in determining 
that Braddock Heights is a "city, town, or other political | 


subdivision" within the meaning of Section 3.30 (a) of the 


Rules. 
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the Need for the New Service Proposed by Musical Heights 
Justifies the Loss of the WAYZ Service in the Interference 


A. The Commission's Rules relating to the authorization 
of new stations which interfere with existing stations 
require a showing of greater need for the new service 
than for that which will be lost........ 


. The record shows no need for a local transmission 
service in Braddock Heights 


. The record does not establish greater need in the inter- 
ference area for the proposed programs than for those 
of WAYZ ... 


. The record fails to establish any overall need for an 
additional program service in the proposed coverage 


. The Commission Arbitrarily and Capriciously Concluded that 
Braddock Heights is a "City, Town, or Other Political Subdi - 
vision" Within the Requirement of Section 3.30(a) of the Rules. . 


. The Commission Erred in Failing to Determine Whether the 
Public Interest, Convenience, and Necessity Will be Served 
By Granting the Musical Heights Application 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 15,936 


RICHARD F. LEWIS, JR., INC., OF WAYNESBORO 
and 


THE MONOCACY BROADCASTING COMPANY, 
Appellants, 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


MUSICAL HEIGHTS, INC., 


Intervenor. 


On Appeal from Decision and Order of the 
Federal Communications Commission 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


This is a joint and several appeal (1) from the July 7, 1960, 
Decision of the Federal Communications Commission ("Commission") 
granting the application of Musical Heights, Inc. ("Musical Heights"), 
for a construction permit to establish a new daytime standard broadcast 
station to operate on 1370 kc at Braddock Heights, Maryland (released 
July 12, 1960);1 and (2) from the December 17, 1958, Memorandum 
Opinion and Order of the Commission denying the August 6, 1958, Peti- 
tion of Appellants to enlarge the issues in the hearing on the Musical 


Heights application to determine the financial qualifications of the ap- 


plicant.? This Court has jurisdiction on appeal under Sections 402(b)(6) 
and (c) of the Communications Act of 1934, as amended (47 U.S.C., Sec- 
tion 402(b)(6) and (c) ("the Act") ), Section 10 of the Administrative Pro- 
cedure Act (5 U.S.C., Section 1009) and Rules 37 and 38(b) of the Court. 


STATEMENT OF THE CASE 


By Order of July 16, 1958, the Commission designated for hearing 
the application of Musical Heights, Inc. for a permit to construct a new 
standard broadcast station to operate on 1370 ke, with 500 watts and a 
directional antenna, daytime only, at Braddock Heights, Maryland.® The 
order found the applicant to be legally, technically, financially, and other- 
wise qualified, except as indicated by the designated issues, to construct 
and operate its proposed station. As parties in interest under Section 
309(b) of the Act, Richard F. Lewis, Jr., Inc., of Waynesboro, licensee 
of Station WAYZ, Waynesboro, Pennsylvania, (""Lewis" or "WAYZ"), 
and the Monocacy Broadcasting Company, licensee of Station WFMD, 
Frederick, Maryland, (""Monocacy"), were both made respondents in the 
es 

1 2. 784-789. 


= R. 325-327. 
S R. 208-209. 


3 


hearing, without limitation on the participation of either. The designated 


issues were: 


(1) To determine the areas and populations which 
would receive primary service from the instant 
proposal, and the availability of other primary 
service to such areas and populations. 


To determine whether the instant proposal would 
involve objectionable interference with Station 
WAYZ, Waynesboro, Pennsylvania, or any other 
existing station, and, if so, the nature and extent 
thereof, the areas and populations affected there- 
by, and the availability of other primary service 
to such areas and populations. 


To determine the type and character of program 
service proposed to be rendered by the applicant 
and whether it would meet the requirements of 

the populations and areas proposed to be served. 


To determine the type and character of program 
service rendered by Station WAYZ and whether it 
meets the requirements of the populations and 
area proposed to lose such service. 


To determine whether the instant proposal would 
have adverse effects on the directional antenna 
pattern of Station WFMD, Frederick, Maryland, 
because of the proximity of the towers of the two 
stations, and, if so, what corrective measures 
would be taken by the applicant. 


To determine whether the antenna system of the 
instant proposal would be a hazard to air navi- 
gation. 


To determine, in light of the evidence adduced 
pursuant to the foregoing issues, whether a grant 
of the instant application would serve the public 
interest, convenience and necessity. 


Issues 3 and 4 were added, on petition of Lewis, supported by Monocacy, 
by a Memorandum Opinion and Order of November 19, 1958.* 


* R. 301-305. 
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On August 6, 1958, Monocacy filed a timely petition to enlarge the 
issues to include a determination of the financial qualifications of the 
applicant to construct and operate its proposed station, which petition 
was supported by Lewis.5 It was alleged in substance that the financial 
data in the Musical Heights application were incomplete, inadequate and 
outdated; that the Musical Heights estimate of its construction cost 
totalled but $20,249.95 — an unrealistic figure not including building, 
land or any other costs except technical equipment and $1,000 for 
miscellaneous expenses;that Musical Heights was a newly-formed cor- 
poration with a total paid in capital of $21.75; that the capital committed 
to Musical Heights totalled $17,500, consisting of $2,500 in stock sub- 
scriptions by each of its three principals and $10,000 in loans; that to 
meet initial construction and first year's operating costs $60,000 to 
$75,000 or more capital would be required; and that the three principals 
of Musical Heights did not show such capital or commitments to obtain 
it. It was further alleged that Braddock Heights, with a population of 660, 
does not offer the prospect of substantial revenue to the station; nor do 
the past earnings of its principals, or their personal financial statements, 
indicate these sources may be relied upon for additional necessary funds.. 
Finally, it was alleged that the financial capability of Musical Heights to 
serve the public interest is so clearly in doubt that it is both necessary 
and appropriate for a hearing to be held on this issue. 


Musical Heights and the Commission's Broadcast Bureau opposed 
the requested enlargement of issues on the basis that the $17,500 com- 
mitted by the applicant's principals was adequate to pay its construction 


and initial operating costs.° The Commission's Memorandum Opinion 


and Order of December 17, 1958, denied the petition, reaffirming its 
initial determination that Musical Heights is financially qualified.” It 
held the $17,500 available from stock subscriptions and loans to be suf- 


ficient to construct and to operate for a reasonable time. 


5 B. 221-227, 247-248, 256-260. 
6 2. 232-246, 250-255. 
7 R. 325-327. 
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? 
Hearing commenced on the application December 4, 1958. Lee 


eants fully participated in opposition to the application, with Monocacy's 
opposition not limited to the reradiation issue (No. 5). The record was 
closed May 22, 1959. Appellants submitted Proposed Findings of Fact 

and Conclusions of Law urging denial of the application.® On September 
24, 1959, the Examiner issued an Initial Decision which proposed to deny 
the application.? The Examiner concluded that the crucial question under 
Sections 3.24(b)(2) and 3.28(c) of the Commission's Rules was whether 

the need for the proposed service to 45,700 persons in 443.5 square miles 
outweighs the need for the service rendered by WAYZ to 10,152 persons 
in 144 square miles which would be lost because of adjacent channel 
interference from the proposed operation. It was held that unincorporated 
Braddock Heights, with a population substantially less than 1,000, without 
any local government, and with no religious, civic or community organiza- 
tions (except a volunteer fire department), was not shown by the record to 
have need for a local medium of broadcast expression; and that |the evi- 
dence was insufficient to conclude there was such difference between the 
programming of WAYZ and that of the proposed station, with respect to 
fulfillment of the needs of the area involved, to justify a substitution of 

the proposed program service for that of WAYZ. 


Finally, the Examiner concluded that on consideration of the overall 
public interest, convenience and necessity, the application should be denied 
because the record failed to establish that the need for the proposed serv- 
ice outweighed the need for the WAYZ service lost due to interference. 

In arriving at this conclusion, the Examiner considered not only the lack 
of need for a local transmission facility in Braddock Heights, the area 
proposed to be served together with other services available thereto, 

and the area of interference to WAYZ together with other available serv- 
ices, but also that the proposal would not bring a first or second primary 


8 R. 571-584, 626-649. 
9 


R. 688-703. 
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service to any area; that two stations now serve the proposed service 


area in its entirety, with 12 other stations serving varying portions 
thereof and a maximum of ten and minimum of three services available 
to all the rural portion thereof; that Braddock Heights itself receives 
service from three stations, including WFMD in nearby Frederick, the 
transmitter site of which is located in close proximity to the transmitter- 
studio site proposed by Musical Heights; and that a fourth station serves 
a part of Braddock Heights. 


Musical Heights and the Broadcast Bureau filed exceptions to the 
Initial Decision, contending that the application should be granted. 2° The 
appellants supported the Initial Decision, with Monocacy urging that, in 
view of evidence developed on cross examination as to changes in the 
applicant's plans for studios, if the Initial Decision were not affirmed, 
the proceeding be temanded for further hearing to determine the appli- 


cant's financial qualifications. i 


Following oral argument before the Commission en banc on May 23, 
1960, the Decision here on appeal, reversing the Examiner and granting 
the application, was adopted July 7, 1960.12 The Decision agrees with 
the Examiner that'the determinative question is whether need for the new 
service proposed outweighs the need for the service to be lost by WAYZ. 
But it concludes, without making independent findings of fact, that the 
record establishes overall need for the proposed station, notwithstanding 
the loss to WAYZ of 10,152 persons in 144 square miles, because an addi- 
tional primary service would be provided to a net of about 36,000 persons 
in some 300 square miles, and a first local station would be provided 
Braddock Heights, with 660 residents; that half of these persons gained 
are in Frederick, Maryland, 5 miles from Braddock Heights, which now 
has two daytime primary services; and that there is greater need in the 


10 2 714-748, 758-763. 
11 p. 709-713, 749-757. 
12 2. 784-789. 
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area of interference to WAYZ for the proposed programming than for 

the WAYZ programming. The Decision further holds that while Braddock 
Heights is a very small unincorporated community, it is a "city, town or 
political subdivision" within the requirement of Section 3.30(a) of the 
Rules, since it is a definable community detached from Frederick; and 
that it is not to be held against Musical Heights that "a prime purpose” 
of its proposal is to render service to Frederick, since Braddock Heights 
and rural programming needs have not been sacrificed. The Decision 
reaffirms that Musical Heights is financially qualified, although|the 
record be barren of evidence as to such qualification in view of the re- 


fusal of the Commission to enlarge the issues to include one thereon. 
No finding or conclusion is made that the public interest, convenience 
wee necessity will be served by grant of the application. 


STATUTES AND RULES INVOLVED 


The applicable statutes and rules are attached hereto (infra) as an 
Appendix. 


STATEMENT OF POINTS 


1. The Commission arbitrarily and capriciously concluded, with- 
out support of substantial evidence, that the need for the new service 
proposed by Musical Heights justifies the loss of the WAYZ service in 
the interference area, in spite of the fact that the record shows no need 
for a local program service to Braddock Heights, no justification for 
the substitution of the proposed service for that of WAYZ in the inter- 
ference area, and no overall need for an additional program service in 
the proposed service area. 


2. The Commission arbitrarily and capriciously concluded, con- 
trary to the only evidence of record, that Braddock Heights is a "city, 
town, or other political. subdivision" within the meaning and requirement 
of Section 3.30(a) of its Rules. 
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3. The Commission erred in failing to determine as required by 
Section 309(a) of the Communications Act and Sections 1.354(f), 1.362(a) 
and 3.24(i) of its Rules, whether the public interest, convenience, and 


necessity will be served by granting the Musical Heights application. 


4. The Commission erred in failing to comply with the requirement 
of Sections 402(d) and 409(b) of the Communications Act, Section 2112 of 
the Judicial Review Act of 1958, Section 8 of the Administrative Procedure 
Act, and Section 1.157(b) of its Rules that Decisions shall include findings 
of fact upon all material issues of fact, law, or discretion presented on 
the record. 


5. The Commission erred in denying appellants’ petition for en- 
largement of the hearing issues to determine the financial qualifications 
of Musical Heights, and in declining to reopen the record upon its reversal 
of the Initial Decision to receive evidence on such qualifications. 


SUMMARY OF ARGUMENT 


1. The Rules of the Commission provide that an application for a 
new station will not be granted if it will result in interference within the 
normally-protected contour of an existing station unless it is shown that 
the need for the proposed service outweighs the need for that which would 
be lost. The burden of making such a showing of need is upon the applicant 
for the new station, and the Commission must make basic findings of fact 
to support any conclusion that the need for the new service outweighs that 
of the service to be lost. However, the Commission arbitrarily and capri- 
ciously came to this conclusion without making basic findings of fact to 
support it and without any substantial evidence. 


2. Under the Commission's rules a broadcast station will be 
licensed to serve primarily 2 particular city, town, or other political 
subdivision. Although the record shows that Braddock Heights is merely 
a residential area of about 660 persons and with no local government, 
church, educational, civic, or community organization, other than a volunteer 
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fire department, the Commission arbitrarily and capriciously concluded, 
even departing from its own decisions and from legal precedents to do so, 
that Braddock Heights is a city, town, or other political subdivision. 


3. Under the Communications Act and the Commission's rules the 
Commission, in order to make a grant, must determine that the public 
interest, convenience, and necessity will be served thereby. However, 
in this case the Commission ignored the statutory requirement and failed 
to make any such determination. 


4. The Commission is required by the various statutory provisions 


to make findings of basic facts from which the ultimate facts in terms of 
the statutory criterion may be determined. The Examiner made such 
basic findings to support the conclusion that a grant of the Musical Heights 
application would not serve the public interest, convenience, and necessity, 
but the Commission, in reversing the Examiner, did not make findings of 
basic fact upon all material issues of fact, law, and discretion which 
would support its conclusion. | 


5. One of the fundamental requirements imposed upon al] appli- 
cants by the statute and rules is that of financial qualification. |This 
Court has specifically held that the Commission must make findings 
of basic fact to support any such fundamental determination. However, 
the Commission arbitrarily and capriciously made its determination 
without any such findings in spite of the fact that a petition had been 
timely filed questioning the financial qualifications of Musical Heights. 
The Commission not only denied the petition which sought specifically 
to place in issue the financial qualifications but also proceeded |to treat 
lightly the financial question and, finally, made its determination without 
the required supporting findings. 
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ARGUMENT 
I 


THE COMMISSION ARBITRARILY AND CAPRICIOUSLY CON- 
CLUDED THAT THE NEED FOR THE NEW SERVICE PROPOSED 
BY MUSICAL HEIGHTS JUSTIFIES THE LOSS OF THE WAYZ 
SERVICE IN THE INTERFERENCE AREA. 


INTERES oO 


A. The Commission's Rules Relating to the Authorization of 
New Stations Which Interfere with Existing Stations Re- 
quire a Showing of Greater Need for the New Service 
Thon for That Which Will Be Lost. 

Section 3.24 of the Commission's Rules provides that an authoriza- 
tion for a new station will be granted only after a satisfactory showing 
has been made, inter alia, "that objectionable interference will not be 
caused to existing stations or that if interference will be caused, the 


need for the proposed service outweighs the need for the service that 


will be lost by reason of such interference." Section 3.28(c) similarly 


provides that where, as here, a proposed Class Il station will receive 
interference within its normally protected 0.5 mv/m contour, it may 

be assigned upon a showing that a need exists provided no objectionable 
interference will be caused by the proposed station to existing stations 
or that if interference will be caused, the need for the proposed service 
outweighs the need for the service which will be lost by reason of such 
interference. Hearing issues #1 through #4, supra, were framed to 
adduce facts permitting determination as to whether a grant should be 
made of the proposed daytime station in Braddock Heights under these 
rules. The Examiner held, and the Commission agreed, that the crucial 
question is whether the need for the proposed service outweighs the need 
for the existing service of WAYZ, which would be lost due to interference. 


There is no dispute with the Examiner's findings that WAYZ, which 
presently receives no interference within its normally protected 0.5 mv/m 
contour, would receive substantial adjacent channel interference from the 
proposed station totalling 10,152 persons in 144 square miles, comprising 
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6.47% of the population and 10.62% of the area within its 0.5 mv/m con- 
tour, all of which area receives service from two other stations and 
parts of which receive service from eight other stations. It was found 
that the proposed station would serve daytime 45,700 persons in 443.5 
square miles, including the 18,142 residents of Frederick, Maryland, 
but that an additional service would be provided to but 35,548 persons, 
since the proposed service would simply replace the existing service 
of WAYZ to the 10,152 persons lost due to interference; and that 
Frederick now has two primary services (WFMD, Frederick, and 
WBAL, Baltimore), while the rest of the area to be served, all rural, 
has primary service from three to ten stations. 


However, the mere availability of signals provided by other sta- 
tions becomes entirely subservient to the need for the program service 


proposed to be rendered by the new station. Furthermore, in accordance 
with the designated issues and judicial decisions (Easton Publishing 


Company v. F.C.C. (1949), 85 U.S. App. D.C. 33, 175 F.2d 344, Demo- 
crat Printing Co. v. F.C.C, (1952), 91 U.S. App. D.C. 72, 202 F,2d 298, 
and Star of the Plains Broadcasting Company v. F.C.C. (1959), 105 U.S. 
App. D.C. 352, 267 F.2d 629), the respective available programming 
services in relation to the needs of the affected area must be considered 
in determining whether the need for the proposed service outweighs that 
for the service to be lost. The Easton case involved two applications 
for two different communities but the question of comparative need was 
analogous to the question here of whether the need for the new service 
is greater than that for the existing service which will be lost due to 
interference. The same considerations apply. In the Easton case this 
Court held that the Commission should have made findings as to the 
presently available radio programs and the lack of any particular type 
of service so as to determine the comparative need. Failure of the 
Commission to do this caused this Court to remand the Easton case. 

A similiar situation obtains here. 
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B. The Record Shows No Need For a Local 
Transmission Service in Braddock Heights 


In determining the question of need, the Examiner first considered 


whether, since no radio station is located in Braddock Heights, the record 


establishes a need there for a first local transmission service. It was 
held (Par. 5) it cannot be concluded that there is any substantial need 

for a first transmission facility for local expression in Braddock Heights, 
since the record shows a population of but 660 people in the community, 
coupled with an almost complete absence of municipal, civic, educational 
and religious organizations. These facts stand uncontroverted, and 
neither appellee nor intervenor has maintained that the record establishes 
need for a local medium of broadcast expression in Braddock Heights. 
The record is devoid of evidence to support such a claim. As the Ex- 
aminer pointed out, there can be no presumption of such need, since the 
facts of record negate any such presumption. 


In reversing the Initial Decision, the Commission side-stepped 
the question of a local need by holding that (Par. 11) "Here, irrespective 
of the local transmission’ needs of Braddock Heights, the overall need 
for the proposed station has been convincingly established". (See D, 
infra). Further, Musical Heights did not propose to locate its studios 
in Braddock Heights but, instead, testified it would have them at the 
transmitter site outside Braddock Heights in close proximity to the 
site of WFMD, a Frederick station. 


C. The Record Does Not Establish Greater Need in 
The Interterence Area For the Proposed Programs 
Than For Those of WAYZ. 

The Examiner next evaluated the proposed programming with 
that of WAYZ and concluded (Par. 6) that "there is little material dif- 
ference" between the WAYZ programs and that proposed by the inter- 
yenor relative to the area in which the Musical Heights service would 
replace that of WAYZ. It was concluded that since the interference 
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was in Maryland rather than in Pennsylvania, local and state news of 

the Braddock Heights station geared to Maryland interests would be of 
greater interest to Maryland listeners than would similar information 

on WAYZ dealing with Pennsylvania news items, but that this difference 
would not exist as to national and international or other general] news 
coverage; and that the evidence was insufficient to conclude there is such 
difference with respect to fulfillment of the needs of the interference area 
as to justify a substitution of the new service for that of WAYZ jon the 
basis of programming. The Commission reversed this Conclusion, hold- 
ing (Par. 8) that while "there is no material difference between the parties 
insofar as basic programming approach is concerned," the applicant's 
farm programs "should be of at least equal interest" as the WAYZ farm 
programs which have been demonstrated to have listener-appeal in the 
interference area; and that since the Examiner recognized that |local and 


state news geared primarily to Maryland would be of greater Bie in 


this area than local and state news geared primarily to Pennsylvania, 
the applicant leads in this area of programming comparison, and being 
no worse than equal in any other area, "must prevail in the overall 
weighing process."" The Decision concludes that "although the total 
difference is not great . . . there is greater need in the interference 
area for the programming of the proposed station than for the program- 
ming of the existing station.” A brief review of the record is here ap- 
propriate to establish that this conclusion is without support of substan- 


tial evidence. 


Reference has already been made to the fact that this Court has 
pointed out (Easton, Democrat Printing Co. and Star of the Plains cases, 
supra) that the programming services of the respective stations in rela- 
tion to the needs of the affected area must be considered in determining 
whether the need for the proposed service outweighs that for the service 
to be lost. The interference area here involved is essentially rural with 
emphasis on poultry raising, although a considerable amount of| fruit is 
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grown, and dairy and beef cattle and hogs are also raised.13 Musical 
Heights formulated its program schedule without planning programs 
for the interference area, but later made contacts in this area from 
which it concluded its program schedule was satisfactory. 14 It pro- 
poses a "Farm News" program for five minutes at 6:30 and 7:05 a.m. 
and for ten minutes at 12:30 p.m. Monday through Saturday. 15 WAYZ, 
however, carries at noon daily a thirty minute "Farm Page of the Air", 
covering all phases of agricultural life; and in addition farm news and 
tips are carried by ‘WAYZ in the daily period from 6:00 to 9:00 a.m. 16 
The Decision does not and could not properly accord the applicant any 


preference on farm programs for this essentially agricultural area. 


On news broadcasts the record fails to support the conclusion 
that state and local news on the proposed station would be of any greater 
appeal in the interference area than news now on WAYZ. The fact that 
the interference area lies in Maryland does not prove the point. The 
nearest area of interference lies but 15 miles south of Waynesboro; 
and Waynesboro is three miles across the Maryland state line in Pennsyl- 
vania. In fact, the record shows that as much or more of the WAYZ inter- 


ference-free service area lies in Maryland as in Pennsylvania.” It 


therefore may not be presumed that WAYZ local and state news coverage 
places any less emphasis on Maryland interests than would Musical 


Heights. Moreover, there is nothing of record which suggests that WAYZ 
gives less than full coverage to Maryland state and local news items. 

The testimony shows that Musical Heights will broadcast local news for 
its proposed service area, as of course it should. 18 But the testimony 
also shows that WAYZ broadcasts local news for its service area, includ- 
ing the interference area. Jay Hanshaw, the WAYZ manager, testified 


. 544-545. 

. Item #74, Tr. 332, 289-293. 
. 415-419. 

. 544-551. 

. 521. 

. Item #75, to 327-328. 
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that WAYZ is called "the Town and Country Station serving the Tri-State 
Area with music and news" (Maryland, Pennsylvania and Virginia); that 
four newscasts, including Maryland weather forecasts, are broadcast 
daily from 6 to 9 a.m., with this period also used by persons through- 
out the area to locate lost livestock, pets and personal property, and to 
give notice of the closing of schools, cancellation of meetings, and 


emergencies of all types, which are broadcast for the benefit of the 


interference area as well as elsewhere; and that these newscasts in- 
clude many public service appeals for local and regional charities. He 
also testified that a daily Community Calendar program at 11:00 a.m. 
consists of public service announcements from the coverage area; that 
the WAYZ daily Farm Page of the Air includes market reports from 
Hagerstown and Boonesboro (Maryland sources); that the farm broad- 
casts by the County Agent are for the entire area served by WAYZ, 
which is primarily agricultural; that local and regional news is carried 
daily at 12:30 p.m.; that at 12:45 p.m. there is a complete summary of 
weather news for the entire coverage area, as there is again at 6:00 p-m.; 
and that on Sundays WAYZ carries music, news and weather reports, 
interrupted by announcements of area activities, throughout the after- 
noon.19 The facts of record concerning the programming proposed by 
Musical Heights and the present WAYZ programs are well summarized 
in Paragraphs 11 through 20 of the Examiner's Findings of Fact. More- 
over, the applicant testified that at the time its program proposal was 
planned, no programs were planned "for any interference area because 
at that time, there was no interference area."?? 


From the above, it is apparent that, insofar as the needs of the 
interference area are concerned, the WAYZ programs fulfill these needs 
as well or better than the programs proposed by Musical Heights, 


ee R. 544-551. 


20 R. Item #74, Tr. 332. 
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notwithstanding the location of Waynesboro just across the state line of 
Maryland. The Commission's programming preference for the applicant 
because of its plans to carry local and state news of Maryland is not sup- 
ported by the record, which clearly shows that WAYZ presently covers 
Maryland local and state news throughout the broadcast day. 


D. The Record Fails to Establish Any Overall Need For 
An Additional Program Service in the proposed) 


Coverage Area. 

The Examiner concluded that the record fails to establish an over- 
all need for the Braddock Heights station justifying the interference to 
WAYZ, and that thus the public interest, convenience, and necessity would 
not be served by its authorization. In reaching this conclusion, the 
Examiner weighed not only the lack of need for a local transmission 
facility in Braddock Heights, and the area of proposed service with other 
services thereto, but also that the proposal would not bring a first or 
second primary service to any area; that two stations now serve the pro- 
posed area in its entirety, with 12 other stations serving parts thereof; 
and from three to ten services available to all the rural parts thereof; that 
Braddock Heights itself receives service from three stations, including 
WFMD in nearby Frederick; and that a fourth station serves a part of 
Braddock Heights.*+ The Commission reversed this Conclusion, holding 
instead that overall need is established by the record, justifying the WAYZ 
loss, because an additional primary service will be provided to a net of 
about 36,000 persons in some 300 square miles, a first local station will 
be provided the 660 residents of Braddock Heights, half of the persons 
gained live in Frederick, 5 miles from Braddock Heights, which now has 
two primary services, and there is greater need in the interference area 


for the proposed programs than for those of WAYZ.22 


21 
22 


R. 702-703. 
R. 785-788. 


17 


We have already shown that the record does not disclose any need 
for a local transmission facility in Braddock Heights or any need in the 
interference area for the proposed service vis a vis the WAYZ service 
in the interference area. Let us now consider the question whether the 


record shows need for the proposed service by the 36,000 persons gained, 


about half of whom live in Frederick. 


Since the record shows that there are a minimum of two and a 
maximum of ten existing services in the Musical Heights service area, 
that Braddock Heights has three and a partial fourth primary service, 
that Frederick has two primary services, and that the WAYZ interference 
area has a minimum of two and maximum of six primary services, it 
cannot logically be presumed that there is a need for the proposed serv- 
ice; yet this is the effect of the Decision. It presumes without record 
support, that there is a need for the additional service to 36,000 persons 
and that Frederick, a town of 18,000 population, has a need for a third 
primary service. On appellants’ petition, there was included issue #3, 
which contemplates a determination as to whether the program service 
proposed by the applicant "would meet the requirements of the popula- 
tions and areas proposed to be served." Although the applicant had the 
burden of proof on this issue, the record is barren as to whether Braddock 
Heights or Frederick or the surrounding rural area have any need for an 


additional program service. 


Paragraphs 12 through 15 of the Findings of Fact in the Initial 
Decision summarize the evidence as to surveys conducted by the appli- 
cant in the area after the filing of its program proposal; but these sur- 
veys do not establish what are the requirements, if any, of the area for 
a new program service, as issue #3 contemplates. For instance, there 
is no evidence that the 660 residents of Braddock Heights, with three or 
four services, or the 18,000 residents of Frederick, with two Becvicess 
or the 18,000 rural residents, with as many as ten services, require an 
additional service either as a means of local expression or simply asa 


means of information or entertainment. The record does not show that 
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the residents of Frederick are underserved by the local station WFMD 
and by WBAL in Baltimore. In the absence of evidence that Frederick 
civic or community groups are inadequately served by WFMD and WBAL, 
it is erroneous simply to assume a need there for an additional service, 
especially in view of the express wording of issue #3 which calls for a 
specific determination of the program requirements of the area. 


0 


THE COMMISSION ARBITRARILY AND CAPRICIOUSLY CON- 
CLUDED THAT BRADDOCK HEIGHTS IS A "CITY, TOWN, OR 
OTHER POLITICAL SUBDIVISION" WITHIN THE REQUIREMENT 
OF SECTION 3.30(a) OF THE RULES. 


In their proposed findings and upon oral argument, appellants 
urged that the Musical Heights application should be denied because of 
noncompliance with the provision of Section 3.30(a) of the Rules that 
“each standard broadcast station will be licensed to service primarily 
a particular city, town, or other political subdivision which will be 
specified in the station license and the station will be considered to 
be located at such place." (Emphasis supplied). Although the applica- 
tion specifies Braddock Heights as the station location, Musical Heights 
has never requested a waiver of this provision. In the Initial Decision 
the Examiner held (Paragraph 21) that the question whether the proposed 
operation is consistent with 3.30(a) was outside the scope of the specified 
issues. The Initial Decision does include the following uncontroverted 
findings of fact concerning Braddock Heights based on the record: 

"4, Braddock Heights is an unincorporated community in 

Frederick County, Maryland, located approximately five 

miles west of the center of the city of Frederick, Mary- 

land. It is approximately 1.95 miles in length and varies 

from 0.32 to 0.48 miles in width. The exact population of 

Braddock Heights is not clear from the evidence. The com- 


munity is not included in the 1950 U.S. Census Report for 
the State of Maryland in the t abulation listing the population of 
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all incorporated and unincorporated places of 1,000 or 
more and the parties stipulated that it has a population 

of less than 1,000. Braddock Heights is, for the most 
part, a residential community and to some extent an 
entertainment area, in that an amusement park is lo- 
cated there which operates in the summertime. Accord- | 
ing to data furnished by the Braddock Heights Water 
Company, its business area consists of a pavilion and 

an auditorium (in the amusement park) and two other 
buildings not further identified. The record is silent as | 
to whether the community has any form of local govern- | 
ment. There is a volunteer fire department in Braddock | 
Heights, but there is no local police department, cham- | 
ber of commerce, church or school in the community. 
Neither is there any service club or fraternal organiza- 
tion, such as Lions, Elks, Moose, or Masons, in the 
community. There is currently no standard broadcast 
station authorized at Braddock Heights." 


In its Decision (Paragraph 9) the Commission concluded that 
"despite its small area and population," Braddock Heights is a ["city, 
town or other political subdivision" within the meaning of Section 
3.30(a), since: | 


| | . The evidence shows that Braddock Heights is, for le 
the most part, a residential community with a small 
business area, and that it is located five miles west of 
Frederick. It does not appear that itis so closely tied | 
to Frederick or any other community as to preclude its | 
being regarded as a separate community for any 307(b) 
purpose. So far as the record shows, it maintains a 
distinct and essentially isolated existence, and there is 
no question but that — in the absence of the interference 
and technical problems reflected by the issues herein -- 
the applicant would have been entitled to a grant without | 
hearing." 


Section 3.30(a) of the Rules was applied by the Commi ssion in the 
case of Denbigh Broadcasting Company (1960), 28 F.C.C. 393, 394, 18 
Pike & Fischer, Radio Regulation (R.R.), 449, 450, wherein it was held 
that the record failed to show that there was "such a ‘community of 
interests’ in Denbigh [ Va.] as would warrant assignment of a local 
transmission facility thereto." Reference was made to the admitted 


fact that Denbigh was not a "city, town, or other political subdivision", 
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as required by the Rule and the Commission agreed with the Examiner 
that the requirement had not been met and that a waiver should not be 
granted. Nonetheless, Denbigh is listed as a district within the county 

of Warwick and has a population of 2,594 — four times more than Brad- 
dock Heights. The principal other difference lies in the fact that counsel 
in the Denbigh case admitted that it did not comply with the rule, but asked 
for a waiver. In the instant case there was no admission, but neither was 
there a claim that Braddock Heights meets the requirement of the Rule 
nor a request for waiver of the rule. Certainly there is no "community 
of interests" in Braddock Heights with no school, church, civic, or other 
community organization except a volunteer fire department. The mere 
fact that it has no form of local government would preclude its being 
considered a "political subdivision" in any event and so outside the rule 
which comprehends only a "city, town, or other political subdivision" 

for it appears to be established that certain functions of local govern- 
ment are necessary attributes of a "political subdivision". See Com- 


missioner of Internal Revenue v. Shamberg's Estate, 144 F.2d 998; also 


Commander v. Board of Commissioners, 202 La. 325, 11 So.2d 605, and 
Standard Oil v. National Surety Co., 143 Miss. 841, 107 So. 559. In Para- 
graph 11 of its Decision the Commission attempts to differentiate the 
Denbigh case by pointing out that the evidence in that proceeding showed 
that Denbigh is "an integral part of the city of Newport News". But this 
begs the question whether Braddock Heights, which is unincorporated 
and not listed in U.S. census reports, is a political subdivision. Further, 
there is no evidence of record nor are there findings of fact to support 
the conclusion of Paragraph 9 of the Decision that Braddock Heights 
"maintains a distinct and essentially isolated existence" from Frederick, 
five miles to the west, or from any other community. The only evidence 
of record on the characteristics of Braddock Heights is that summarized 
in Paragraph 4 of the Initial Decision, supra, which clearly establishes 
that Braddock Heights is not a "city, town or other political subdivision," 
and without churches and schools cannot maintain an isolated existence. 
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The Commission's contrary determination is therefore arbitrary and 
capricious, and should be reversed. 


Il 


| 
THE COMMISSION ERRED IN FAILING TO DETERMINE WHETHER 


THE PUBLIC INTEREST, CONVENIENCE, AND NECESSITY WILL | 
BE SERVED BY GRANTING THE MUSICAL HEIGHTS APPLICATION 


Section 309(a) of the Communications Act, as amended, provides 
that "the Commission shall determine, in the case of each application 
filed with it to which Section 308 applies, whether the public interest, 
convenience, and necessity will be served by the granting of such ap- 
plication, and if the Commission. . . shall find that the public interest, 
convenience and necessity would be served by the granting thereof, it 
shall grant such application." Sections 1.354(f), 1.362(a), and 3,24(i) of 


the Rules and Regulations (Appendix, infra) each incorporates this statu- 
tory mandate. 


The Decision in this proceeding is wholly devoid of the required 


determination by the Commission that the public interest, convenience, 
and necessity would be served by a grant of the Musical Heights applica- 
tion. The Initial Decision concluded that the public interest, convenience, 
and necessity would not be served by such grant.23 But neither the July 
16, 1958 Order designating the application for hearing24 or the July 7, 
1960 Decision granting the application?® concluded that the statutory 
standard of Section 309(a) had been met. As stated by this Court in 


Saginaw Broadcasting Co. v. Federal Communications Commission, 
68 U.S. App. D.C. 282, 96 F.2d 544, 560 (1938): 


"| , . It is the Commission's duty to find from such | 
evidence the basic facts as to the operation of the proposed 
and present stations in respect of power, wave length, and 


a R. 703. 


2 
R. 208-209. 


25 p. 784-789. 
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the like, and whether or not electrical interference will 
result from the operation of the proposed station, and 


then to find as an ultimate fact whether public interest, 

convenience, or necessity will be served by granting or 

not granting the application." (Emphasis supplied). 
Likewise in National Broadcasting Co., Inc., et al v. United States, et al, 
319 U.S. 190, 207, 63 S.Ct. 997, 1005, it is held that: 

| | In each case that comes before it the Commission 

must still exercise an ultimate judgment whether the 

grant of a license would serve the public interest, con- 

venience, or necessity. . ." 
See also Federal Communications Commission v. Sanders Bros. Radio 
Station, 309 U.S. 470, 60 S.Ct. 693. The Conclusion of the Decision (Par. 11) 
that "overall need" for the proposed station is established clearly does not 
constitute the ultimate judgment which the above cases hold is required 
under Section 309(a) of the Act, or which hearing issue #7 requires. 


IV 


THE COMMISSION ERRED IN FAILING TO COMPLY WITH THE 
REQUIREMENT THAT DECISIONS SHALL INCLUDE FINDINGS 
OF FACT UPON ALL MATERIAL ISSUES OF FACT, LAW, OR 
DISCRETION PRESENTED ON THE RECORD. 

The law is explicit that Commission Decisions must include find- 
ings of basic fact to support a finding as an ultimate fact that the public 
interest, convenience, and necessity is served by the grant of a construc- 
tion permit application. As stated by this Court in Saginaw Broadcasting 
Co. case, supra: 

| . we now rule that findings of fact, to be sufficient 
to support an order, must include what has been described 


above as the basic facts, from which the ultimate facts in 
the terms of the statutory criteria are inferred." 


Section 409(b) of the Communications Act, Section 8 of the Administra- 
tive Procedure Act, and Section 1.157(b) of the Commission's Rules 
(Appendix, infra) each specifically codify this requirement. Radio Sta- 


tion KFH Company v. Federal Communications Commission, 101 U.S. 
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App. D.C. 164, 247 F.2d 570, 572. Moreover, the Courts have repeatedly 
held that findings of basic fact are essential upon their review of agency 
decisions to decide whether such decisions follow as a matter of law 
from the facts stated, and also whether the facts so stated have|any 
substantial support in the evidence. As stated by the Supreme Court in 


Atchison, T. & S.F. Ry. Co. v. United States, 295 U.S. 193, 55 S\Ct. 748: 
| 


" |. . This Court will not search the record to ascertain | 
whether, by use of what there may be found, general and | 
ambiguous statements in the report intended to serve as | 
findings may by construction be given a meaning sufficiently 
definite and certain to constitute a valid basis for the order. 
In the absence of a finding of essential basic facts, the order 
cannot be sustained." | 


| 
See also WLOX Broadcasting Company v. F.C.C., 104 U.S. App. 


D.C. 194, 200, 260 F.2d 712, 718; State Corporation Commission of 
Kansas v. Federal Power Commission, 206 F.2d 690; Baltimore and 
Ohio Railroad Company, et al, v. United States, 201 F.2d 795. Section 
402(d) of the Communications Act, with Section 2112 of the Judicial 
Review Act of 1958 (Appendix, infra) specifically requires that the 


record on review here include findings of fact on which the Commission's 


Decision granting Musical Heights is based. 


In this proceeding the Initial Decision included basic findings of 
fact upon which were premised the Examiner's conclusion that a grant 
of the Musical Heights application would not serve the public interest, 
convenience, and necessity.7° However, in its Decision reversing the 
Examiner, the Commission did not make findings of basic fact upon all 
material issues of fact, law, or discretion presented on the record. 


Instead, the Decision simply states that: | 


"2. The Initial Decision sets forth the background and 
history of the application and this information need 
not be repeated here. The findings of fact in the Initial 
Decision have been considered in light of the exceptions | 


26 p. 688-703. 
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filed, and with the modifications, additions, and deletions 

indicated here and in the appendix, they are hereby 

adopted."*27 
Appellants submit that this recitation does not fulfill the requirements 
of law as to the necessity for basic findings of fact set forth above. In- 
stead, it only compounds the uncertainty of the basis for the Decision. 
The following examples well demonstrate this point. 


The Initial Decision made no findings of basic fact as to the 
financial qualifications of Musical Heights, since the Commission had 
declined to enlarge the issues to include such determination. In fact, 
the hearing record is barren of evidence as to the applicant's financial 
qualifications. Notwithstanding, in Paragraph 13 of its Decision the 
Commission concludes that "financial information submitted in this 
proceeding demonstrates that, after setting funds aside to cover operat- 
ing costs for a reasonable period, the applicant would have available to 
it at least $11,000 to install its rented equipment, rent and remodel 
studio space, and erect its transmitter building.” This paragraph also 
concludes "that the applicant's basic financial qualifications are apparent 
even without dependence upon its anticipated revenues.” Since no evidence 
relating to these matters is available on the hearing record, this Court 
must comb the entire record in order to find basic facts relating to the 
applicant's financial qualifications. The Commission's conclusion that 
the applicant is financially qualified is based upon nebulous assumptions 
with no supporting basic facts of record. The following language of this 


Court in WLOX Broadcasting Company v. F.C.C., supra, is particularly 


pertinent here: 


"Moreover, the Commission made no findings of basic 
facts from which it drew its ultimate finding that the 
successful applicant was financially qualified. The case 
of Saginaw Broadcasting Company v. Federal Communica- 
tions Comm'n, 68 App. D.C. 282, 96 F.2d 544 (1938), 
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requires that it make such findings to enable the review- 
ing Court to determine whether its conclusion is supported 
sufficiently thereby. We should not have to comb the record, 
as we have done here, to attempt to learn the basic facts. 


As pointed out in I, supra, the Examiner made findings of fact 
concerning the characteristics of Braddock Heights but did not decide 
whether Braddock Heights is a "city, town, or other political subdivision" 
within the meaning of Section 3.30(a) of the Rules. The Initial Decision 
makes no finding of basic fact whether Braddock Heights is closely tied 
to Frederick or any other community or whether it maintains a distinct 
and essentially isolated existence. However, in its Decision the Com- 
mission concludes (Par. 9) that Braddock Heights is a "city, town, or 
other political subdivision" within the meaning of Section 3.30(a) of the 
Rules because "It does not appear that it is so closely tied to Frederick 
or any other community as to preclude its being regarded as a separate 
community for any 307(b) purpose" and "So far as the record shows, it 
maintains a distinct and essentially isolated existence." But there are 
no findings of basic fact in either the Initial or the Final Decision to sup- 
port this conclusion. How can Braddock Heights maintain an isolated 


existence with no schools, churches, or other community organizations ? 


Similarly in Paragraph 7 the Decision concludes that the Musical 


Heights grant will serve the "desirable ends" of bringing an additional 
service to a net of approximately 36,000 persons of which more’ than 
one-half, "the comparatively underserved residents of Frederick," 
would be provided with a third primary service. Yet neither the Initial 
nor the Final Decision contains finding of basic fact to support a con- 
clusion that the residents of the additional service area need another 
service or that the residents of Frederick are "comparatively under- 
served." The record does show, as the Examiner found, that Braddock 
Heights has three and a partial fourth primary service; that the| rural 
area gained has from three to ten primary services; and that Frederick 
(population 18,142) presently receives primary service from the local 
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station WFMD as well as from station WBAL in Baltimore (Par. 7 

of Initial Decision). The record does not reflect a failure of WFMD 
and WBAL to meet programming needs of Frederick residerts, nor 
any need for additional programming in Braddock Heights or in the 


rural area to be served. 


Also, as pointed out in I(c) supra, there is no evidence of record 
or basic finding of fact in either the Initial Decision or the Final Deci- 
sion to support the ‘Commission's Conclusion of Paragraph 8 that the 
proposed station would put any greater emphasis on Maryland state or 
local news than does WAYZ, or that the proposed station's news pro- 
grams would be of'greater appeal in the interference area than those 


of WAYZ. 


The foregoing illustrations show how the Decision is unsupported 


by the necessary findings of basic fact. Even if this Court were to comb 


the record to learn the basic facts, it would find that there are no facts 
in the record to support the above Conclusions which are based either 


upon data outside the hearing record or upon surmise. 
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V. 


THE COMMISSION ERRED IN DENYING APPELLANTS' 
PETITION FOR ENLARGEMENT OF THE HEARING ISSUES TO 
DETERMINE THE FINANCIAL QUALIFICATIONS OF MUSICAL 
HEIGHTS AND IN REFUSING TO REOPEN THE RECORD 
UPON ITS REVERSAL OF THE INITIAL DECISION TO RECEIVE 
EVIDENCE ON SUCH QUALIFICATIONS 


Section 308 (b) of the Communications Act provides that applica- 
tions for licenses shall set forth such facts as the Commission by regula- 
tion may prescribe as to the financial qualifications of the applicant to 
operate a station. Section 3.24 of the Rules provides that an authorization 
for a new standard broadcast station "will be issued only after a satis- 
factory showing has been made in regard to the following, among others: 
(c) that the applicant is financially qualified to construct and operate the 
proposed station" (Appendix, infra). As stated in Federal Communica- 
tions Commission v. Sanders Bros. Radio Station, 309 U.S. 470, 60S. 
Ct. 693, 697: 

"An important element of public interest and conven- 
ience affecting the issue of a license is the ability of the 
licensee to render the best practicable service to the 
community reached by his broadcasts. That such ability 
may be assured the Act contemplates inquiry by the Com- 
mission, inter alia, into an applicant's financial qualifica+ 
tions to operate the proposed station." 
The Commission order of July 16, 1958 designating for hearing 

the Musical Heights application contained a bare recitation that the ap- 
plicant was financially qualified?® This order did not include findings 
of fact or other statements to support such determination, as required 
by this Court's decision in WLOX Broadcasting Company v. Federal 
Communications Commission, supra. 


On August 6, 1958, Monocacy, supported by Lewis, petitioned to 


enlarge the issues to determine the applicants'financial qualifications to 


construct and operate the proposed station2® This petition made 


28 p. 208. 
29 R. 221-227, 247-248, 256-260. 
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a prima facie showing of financial d.squalification. It alleged that the 
three principals of the applicant, a newly formed corporation, had each 
subscribed for $2,500 in corporate stock, but the total paid-in capital 
was only $21.75; that aside from the $7,500 in subscribed stock the only 
capital committed to the corporation was $10,000, to be loaned in equal 
parts by the three principals; that the applicant's estimated total con- 
struction cost of $20, 249.95 (based on rental of studios) was very low, 
since it included only technical equipment costs and $1,000 for miscella- 
neous and did not in¢lude other certain costs such as a transmitter build- 
ing, remodeling studio space, and application costs, including legal, 


engineering, and reporting services for the hearing and cechnical serv- 


ices on the proof of performance of the proposed directional array, which 
costs would reasonably approximate $15,000 to $25,000 or more. It also 
alleged that to meet initial construction and first year's operating costs 
$60, 600 to $75, 000 or more would be required and thatthe three princi- 
pals of the applicant did not have such capital or commitments to obtain 
it. It was further alleged that their current income statements and per- 
sonal balance sheets on file with the application did noi, disclose the neces- 
sary funds to build and operate the station; and that moreover, the maxi- 
mum the principals represented they would make available to the corpora- 
tion was $17,500, plus their purchase on a deferred payment basis of the 
technical equipment as a separate equal partnership, which equipment 
would be rented to the corporation. Finally it was alleged that Braddock 
Heights with a population of 6€0 does not offer prospect of substantial 
revenue to the station upon which the applicant can initially rely to help 
finance its proposed operation. 


The applicant and the Broadcast Bureau?° opposed appellants’ re- 
quested enlargement of the issues claiming that the $17, 500 to be avail- 
able from stock subscriptions and loans was sufficient to construct and 
operate the station for the first several months. The Musical Heights 


ee 


30 2. 292-246, 250-255. 
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opposition, without amending the application as required by Section 
1.311 (b) of the Rules (Appendix, infra) submitted revised personal 
balance sheets of its principals which it claimed demonstrated their 


personal financial capability. The applicant reaffirmed its intention to 

rent studio space in Braddock Heights, thus avoiding any question of 

studio building costs, by the following statement (Par. 8): 
"In regard to the proposed transmitter and studio facil- 


ities, as is set forth in the Musical Heights application, 
studio space will be rented in Braddock Heights . . . 


| 
” 1 

| 
On December 17, 1958 the Commission issued its Memorandum Opinion 
and Order denying the requested enlargement of the hearing issues 22 


After summarizing the position of the parties, the Commission stated: 


"10. The Commission has carefully considered the | 
allegations and arguments advanced by petitioner. We | 
are of the view,however, that the request to enlarge the | 
issues must be denied. Musical's financial plan has 
neither shifted nor withered under petitioner's attack. 

The three individuals who comprise the corporate appli- 
cant before us have indicated by their application and op- | 
position to the instant petition that they propose to pool 
their respective assets and lines of credit to make avail- | 
able to the applicant $17, 500 in cash and sufficient equip- | 
ment to construct the station and to operate it for a 
reasonable period of time. It is well established that we | 
do not require an applicant to show sufficient funds to 
operate for the first year without the benefit of revenue 

to establish its financial qualifications. The fact that ap- | 
plicant has not yet sought leave to amend its application | 
to incorporate the up-to-date financial information does | 
not preclude its presentation in opposition to a petition of | 
the kindnow before us. The supplemental information 
serves to reinforce rather than materially alter the 
material upon which the Commission made its pre-hearing 
finding of financial qualification. Monocacy, being a party 
respondent rather than an applicant, isinnoeventina | 
position to assert that it has been placed at a comparative) 
disadvantage by these changes." 


1 2. 235. 


a R. 325-327. 
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Appellants submit that this language of the December 17, 1958 Memo- 
randum Opinion and Order does not constitute the necessary findings of 
basic fact as to the financial qualifications of the applicant required by 
this Court's decisions in the Saginaw Broadcasting Co. and WLOX cases, 
supra. 


In the hearing on its application the applicant took a wholly different 
position as to its plans for studios from that stated in its application and 
in its opposition to appellants' petition to enlarge issues on financial 
qualifications. Its Vice-President testified that the studios, instead of 
being rented in Braddock Heights, would be in combination with the 
transmitter building at the transmitter site outside Braddock Heights 33 
The Initial Decision did not consider the question of the applicant's finan- 


cial qualifications, since it was not in issue. However, within the time 


for the filing of exceptions to the Initial Decision, appellant Monocacy 


filed on November 16, 1959, its comments on the Initial Decision.*4 
These comments pointed out the change in studio plans of the applicant 
adduced at the hearing. They alleged that this change in plans affected 
the applicant's financial qualifications because in the application no provi- 
sion was made for construction costs of a studio building; that there were 
no buildings on the transmitter site to be remodeled for use as a studio 
building; that a combination studio-transmitter building could not be built 
for the questionable figure of $200 which the applicant has claimed to be 
the construction cost of such a building; that the $11, 322 cash which the 
applicant claimed would cushion its operation after the first two months 
will be much less or nonexistent if it were to be applied to the construc- 
tion cost of a studio-transmitter building as well as to the application, 
hearing, and proof of performance costs; and that, consequently, if the 
Commission did not affirm the Initial Decision to deny the application the 
case should be renianded to the Examiner for further hearing to determine 
the financial qualifications of the applicant. However, as set forth in IV 


33 R. item #74, Tr. 323-324, 327. 
34 R. 709-713. 
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above, the Commission's Decision of July 7, 1960, granting the Musical 
Heights application ignored the request for further hearing on the appli- 
cant's financial qualifications and instead reaffirmed (Par. 13) its earlier 
determination that the applicant was financially qualified and algo (Par. 14) 
stated that "in its reply to Monocacy's contention here the applicant states 
that it would adhere to its original intention of renting studio space in 
Braddock Heights. As demonstrated above, the applicant's financial 
resources would permit a change of plans should that course be decided 
upon.''35 This likewise does not comprise the finding of basic fact on 

the applicant's financial qualifications required by this Court's decisions 
in the Saginaw Broadcasting Company and WLOX cases, supra. 


In the WLOX case this court also held that even though the Com- 
mission had found, prior to the hearing and on the basis of the applica- 
tion and correspondence with the applicant, that an applicant was finan- 
cially qualified, it should have added, heard and considered and determined 
a financial issue on the basis of the evidence which showed that the appli- 
cant was a small struggling corporation with impaired capital. Similarly 
here, when the evidence disclosed the applicant's intention to have studios 
at its transmitter site, whereas its application made no provision for the 
cost of building such studios due to the representation studio space would 
be rented in Braddock Heights, the Commission should have added and 
determined a financial issue, as appellants requested. Musical Heights, 

a newly formed corporation, with paid in capital of but -$2-75 and sub- 
scribed capital of but $7,500 may likewise be described as "a small 
struggling corporation"; and the $16,500 it. claimed would be available 

to finance its initial operating costs was arrived at without consideration 
of any construction costs except $1,000 for miscellaneous items including 
only $200.00 for a transmitter building. In Oklahoma Television Corpora- 
tion (1958), 17 Pike & Fischer R.R. 937, the hearing issues were enlarged 
by an Examiner of the Commission to add an issue as to the financial 


3 


5 R. 788. 
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qualifications of one applicant to effectuate the proposal set forth in his 
application where, as here, the evidence developed during the hearing 
indicated uncertainty as to the applicant's studio facilities construction 


program. 


Moreover, the Commission has held that for an applicant to be 
financially qualified he must have sufficient financial resources to con- 
struct the station and to operate it for a reasonable period of time with- 
out depending upon advertising revenue. Frank D. Tefft, Jr., 8 Pike & 
Fischer, R.R. 179; The Radio Station KFH Co., 11 R.R., 116b, 116d; 
American Southern Broadcasters, 13 R.R. 927, 945. In its application 
Musical Heights estimated its first year's revenue at $41,000, but gave 
no detail as to the basis of this estimate. Appellants alleged that 
Braddock Heights, with 660 population, did not give promise of sub- 
stantial revenue during the start of operation, and this was not rebutted.36 
Instead, the applicant has relied upon its claim of availability to Musical 
Heights of the financial resources to construct the station and to operate 
it for a reasonable period of time. But the application, the pleadings, and 
the evidence clearly contradict this claim. They show that the total com- 
mitted to the corporation is $17,500 — $7,500 from stock sales and 
$10,000 from loans, The application contains no commitments by the 


principals to supply the corporation additional funds if needed. This 


$17,500 must, therefore, pay all construction costs (except for the equip- 
ment to be rented) and the initial operating costs which the application 
estimates at $35,000.00 per year, or $2,917.00 per month. Six months 
estimated operating cost would alone use up all the capital committed to 


the corporation; and, as pointed out, construction costs include the ex- 
penses of application processing, the hearing, and the proof of perform- 


ance, besides the normal costs of station construction. 


—_—_————— 


36 1, fact, a Commission letter of April 9, 1957 to the applicant stated that 
"anticipated revenues Or profits cannot be used to establish financial ability to 
meet construction costs and initial operating expenses." 
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The applicant states its equipment will be purchased by a |separate 
equal partnership of its three stockholders and rented to the corporation 
at $4,500.00 per annum, thus minimizing the construction costs of 
Musical Heights. But in evaluating the applicant's financial qualifications, 
the Commission must necessarily also consider the financial capabilities 
of the partnership to buy the necessary equipment, estimated to cost 
$19,249.95. The August 6, 1958 Petition to Enlarge the Issues (Para- 
graphs 5 and 6) alleged that the personal financial data on the three 
principals in the Musical Heights application disclosed that neither the 
past income of the principals nor their personal balance sheets reflected 
financial capability to meet their respective commitments to the partner- 
ship and to the corporation. It was alleged that only one of the three 
principals appeared to have funds required to meet his share of| the 
probable costs. 


In denying the Petition the Commission stated in Paragraph 10 of 
its December 17, 1958, Memorandum Opinion and Order that "the three 
individuals who comprise the corporate applicant before us have indicated 


by their application and opposition to the instant petition that ae propose 
able to 


to pool their respective assets and lines of credit to make avai 
the applicant $17,500 in cash and sufficient equipment to construct the 
station and to operate it for a reasonable period of time." But,/as 
pointed out, the $17,500 pledged to the corporation will only meet 
operating costs for a few months even if there were no corporate con- 
struction costs, which is highly improbable. Furthermore, there is no 
commitment in the application by the principals to "pool their respective 
assets and lines of credit."' Instead, each of the three principals is only 
obligated to supply his pro rata share of the corporate $17,500 | capital. 
No commitment in the application enables any one of the three principals 
to look to the others as a source of funds to meet his share of the total 
obligation. 
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In similar cases the Commission has held an applicant not to be 
financially qualified where one principal with adequate capital has no 
obligation to provide more than his pro rata share of the costs, even in 
a partnership where creditors could recover from any partner the full 
extent of the partnership debt. Smith, Keller and Cole, 5 F.C.C. 291. 
See also American Southern Broadcasters, 13 R.R. 927, 944; Deep South 
Broadcasting Company, 14 R.R. 1028, 1030. The action of the Commis- 
sion in its Memorandum Opinion and Order of December 17, 1958, deny- 
ing the request for enlargement of issues as to the applicant's financial 
qualifications was therefore manifestly erroneous in view of the sub- 
stantial questions raised by appellants as to the capability of Musical 
Heights adequately to finance the construction and initial operation of 
the Braddock Heights station. 


VI 
CONCLUSION 


In the light of the foregoing, it is respectfully submitted that the 
Commission's Decision of July 7, 1960, granting the Musical Heights 


application and its Memorandum Opinion and Order of December 17, 


1958, denying appellants’ Petition to Enlarge Issues are arbitrary and 
capricious and contrary to law. Accordingly, they should be reverse * 
and the proceedings remanded to the Commission with directions to 
hold a further hearing and thereafter reach a decision supported by 
basic findings of record facts. 
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APPENDIX 


The pertinent parts of the Statutes and Rules to which references 
are made in appellant's brief follow: 


STATUTES 


COMMUNICATIONS ACT OF 1934, AS AMENDED: 
Act of June 19, 1934, c.652, 48 Stat. 1064, 47 U.S.C.A. 151 et seq. 
Section 308(a). The Commission may grant construction permits and 
station licenses, or modifications or renewals thereof, only 
upon ygitten application therefor received by it: — 
Section 308(n). All applications for station licenses, or modifications 
or renewal thereof, shall set forth such facts as the Commission 
by regulation may BEES to the citizenship, character, and 
financial, technical, and other qualifications of the applicant to 
operate the station; — 
Section 309(a). Subject to the provisions of this section, the Commis- 
sion shall determine, in the case of each application filed with it 
to which Section 308 applies, whether the public interest, |con- 
venience and necessity will be served by the granting of such 
application, and, if the Commission, upon examination of such 
application and upon consideration of such other matters as the 
Commission may officially notice, shall find that the public 
interest, convenience and necessity WEE oe be served by the 
granting thereof, tt attatl Geet! Gffilecaficoe 
Section 402(d). Within thirty days after the filing of an appeal, the 
Commission shall file with the Court the record upon which the 
order complained of was entered, as provided in Section 2112 of 
Title 28, United States Code. 
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Section 409(b) — All decisions, including the initial decision, shall 
become a part’ of the record and shall include a stateme nt of 
(1) findings and conclusions, as well as the basis therefor, 
upon all material issues of fact, law, or discretion, presented 
on the record; and (2) the appropriate decision, order or require- 
ment. 

JUDICIAL REVIEW ACT OF 1958. ey isictos iowa: 
Act of August '28, 1958, 72 Stat. 95/7, _-U.S.C.A. 
Section 2112 Record on review and enforcement of agency orders.— 

(b) The record to be filed in the Court of Appeals in such a 
proceeding shall consist of the order sought to be reviewed or 
enforced, the findings upon which the report is based — 
ADMINISTRATIVE PROCEDURE ACT 
Act of June 11, 1946, c.324, 60 Stat. 237, 5 U.S.C.A. 1001-1011 
Section gRubmittals and Decisions. — 
— All decisions (including initial, recommended, or tentative 
decisions) shall become part of the record and include a state- 
ment of findings and conclusions, as well as the reasons or 
basis therefor, upon all material issues of fact, law, or dis- 
cretion presented on the record; and (2) the appropriate rule, 
order, sanction, relief, or denial thereof. 


RULES 
RULES AND REGULATIONS — FEDERAL COMMUNICATIONS COMMISSION 


Part 1 — Practice and Procedure, 1 Pike and Fischer, Radio Regulation 
51:111-51:556. 
Section 1.157 Final Decision of the Commission — 


(a) after opportunity has been afforded for the filing of proposed 


findings of fact and conclusions, exceptions, supporting statements, 
briefs, and for the holding of oral argument as provided in this 
subpart, the Commission will issue a final decision in each case 

in which an initial decision has not become final, 
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(b) The final decision shall contain: (1) findings of fact and 
conclusions, as well as the reason or basis therefor, uponjall 
material issues of fact, law, or discretion presented on the 
record; (2) Ruling on each relevant and material exception 
filed; and (3) the appropriate rule or order and the sanction, 


relief, or denial thereof. 


Section 1.311(b) Requests to amend an application after it has been 


designated for hearing will be considered only upon written 
petition properly served upon the parties of record in accord- 
ance with 1.56, and will be granted only for good cause shown. 

Section 1.354(f) If, upon examination, the Commission finds that the 
public interest, convenience, and necessity will be served by 
the granting of an application, the same will be granted. If, 

o* the other hand, the Commission is unable to make such a 
finding and it appears that a hearing may be required, the lpro- 
cedure set forth in 1.362 will be followed. 

Section 1.362(a) If the Commission is unable upon examination of any 
application for an instrument of authorization other than a license 
pursuant to a construction permit, to make the findings specified 
in 1.361(a), it will without delay notify the applicant and all other 
known parties in interest of the grounds and reasons for its unabil- 
ity to make such findings, and of all objections made to the 
application, as well as the source and nature of such objections. 
Following such notice, the applicant is given an opportunity to 
reply. If the Commission, after considering such reply, should 
still be unable to determine that a grant without hearing would 
be in the public interest, it shall formally designate the applica- 
tion for hearing upon the issues then obtaining and shall notify 
the applicant and all other known parties in interest of such 
action. 

Part 3 — Radio Broadcast Services, 1 Pike and Fischer, Radio 
Regulation 53:1-53:912. 
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Section 3.24 Broadcast facilities; showing required. — 
An authorization for a new standard broadcast station or 
increase in facilities of an existing station will be issued 
only after a satisfactory showing has been made in regard 
to the following, among others: 


(a) that the proposed assignment will tend to a fair, 


efficient, and equitable distribution of radio service 

among the several states and communities. 

(b) that objectionable interference will not be caused 

to existing stations or that if interference will be 

caused, the need for the proposed service outweighs 

the need for the service that will be lost by reason 

of such interference. That the proposed station will 

not suffer interference to such an extent that its serv- 

ice would be reduced to an unsatisfactory degree. 

(c) that the applicant is financially qualified to con- 

struct and operate the proposed station. 

(i) that the public interest, convenience, and neces- 

sity will be served through the operation under the 

proposed assignment. 

Section 3.28 Assignment of stations to channels: — 

(a) The individual assignments of stations to channels which 
may cause interference to other United States stations only, 
shall be made in accordance with the provisions of this part 
for the respective classes of stations involved. 
(c) Upon a showing that a need exists, a class I, I or IV 
station may be assigned to a channel available for such class, 
even though interference will be received within its normally 
protected contour; provided: (1) no objectionable interference 
will be caused by the proposed station to existing stations or 
that if interference will be caused, the need for the proposed 
service outweighs the need for the service which will be lost 
by reason of such interference; — 
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Section 3.30 Station location and program organization. — 
(a) Except as provided in Paragraph (b) of this section 
each standard broadcast station will be licensed to serve 
primarily a particular city, town, or other political sub- 
division which will be specified in the station license and 
the station will be considered to be located in such place! 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15,936 


RICHARD F, LEWIS, JR., INC., OF WAYNESBORO, 


THE MONOCACY BROADCASTING COMPANY, 
Appellants, 


Vv. 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


MUSICAL HEIGHTS, INC., 
Intervenor, 


ON APPEAL FROM A DECISION AND ORDER OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


This is a joint and several appeal from a Decision of 


the Federal Communications Commission, released July 12, 
1960, granting the application of Musical Heights, |Inc. 
(Musical), for a construction permit to build a new standard 
broadcast station in Braddock Heights, Maryland (R, 784-789); 
and from an earlier interlocutory Memorandum Opinion and 
Order of the Commission, released December 17, 1956, denying 
a petition of the Monocacy Broadcasting Company (Monocacy) 


to enlarge the issues in the hearing so as to include an 
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issue as to Musical's financial qualifications (R. 325-327). 
The relevant facts are as follows: 

On November 13, 1956, Musical filed its original 
application for a construction permit for a new standard 
broadcast station which was ultimately amended so as to 
request authorization to operate on 1370 kc, with 500 watts, 
directional antenna, daytime only, at Braddock Heights, 
Maryland (R. 155). Although the Commission found Musical 
to be legally, technically, financially and otherwise 
qualified, it nevertheless, by Order released July 21, 1958 
(R. 208-9), designated its application for hearing to 
resolve certain questions which had arisen having to do 
with potential interference to the existing operation of 
the Richard F. Lewis radio station WAYZ, in Waynesboro, 
Pennsylvania, and possible adverse effects on the directional 
antenna pattern of Monocacy'’s station WFMD in Frederick, 
Maryland, as well as a possible air hazard problem. The 


issues set down for hearing were: 


(1) To determine the areas and population which would 
receive primary service from the instant proposal, 
and the availability of other primary service to 


such areas and populations. 


To determine whether the instant proposal would 
involve objectionable interference with station 
WAYZ, Waynesboro, Pennsylvania, /Richard F. Lewis/ 
or any other existing station, and, if so, the 
nature and extent thereof, the areas and popula- 
tions affected thereby, and the availability of 
other primary service to such areas and populations, 
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To determine whether the instant proposal) would 
have adverse effects on the directional antenna 
pattern of station WFMD, Frederick, Maryland, 
[Monocacy/ because of the proximity of the towers 
of the two stations, and, if so, what corrective 
measures would be taken by the applicant. 
To determine whether the antenna system of the 
instant proposal would be a hazard to air 
navigation. 
To determine in light of the evidence adduced 
pursuant to the foregoing issues, whether a 
grant of the instant application would serve the 
public interest, convenience, and necessity 
Richard F. Lewis, Jr., Inc., licensee of radio statiion WAYZ 
in Waynesboro, Pennsylvania, (Lewis) and Monocacy, the 
licensee of station WFMD, Frederick, Maryland, were made 
party respondents to the hearing (R. 209). 
Immediately prior to hearing, appellants made |two 
separate motions to enlarge the issues. In August |1958, 
Monocacy (WFMD) requested that an issue be added on Musical's 
financial qualifications, alleging that the financial date in 
Musical's application as of that time was “incomplete, inade- 
quate, and outdated,” and did not reflect sufficient monies 
to construct and operate the proposed station. (R.| 221-227.) 
The Commission denied Monocacy's motion and reaffirmed its 
original determination that Musical was financially qualified 
by further Order released on December 19, 1958 (R. (325-327). 


In denying Monocacy's petition, the Commission ruled that the 


evidence offered by Musical in its original application, as 


amended, and supplemented by further financial data contained 
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in its opposition to the Monocacy petition to enlarge (R. 233- 
246), clearly demonstrated that it had all the equipment it 
needed as well as $17,500 in cash to construct and operate its 
station for the requisite reasonable period of time. 

Lewis (WAYZ), in its pre-hearing request for an additional 
issue (R. 261-267), asked the Commission to determine the type 
and character of program service proposed to be rendered by 
Musical, and whether it would meet the requirements of the 
populations and areas proposed to be served, and to determine 
the type and character of program service rendered by WAYZ, 
and whether it meets the requirements of the population and 
area proposed to lose such service (R. 261). The Commission 
granted Lewis’ motion on November 21, 1958, (R. 301-305). 
Accordingly, two additional issues were added to the original 
issues designated by the Commission in its earlier Order of 
July 21, 1958, supra. These new issues were: 

(1) To determine the type and character of program 

service proposed to be rendered by the applicant 
and whethér it would meet the requirements of the 
populations and areas proposed to be served. 

To determine the type and character of program 
service rendered by station WAYZ /Lewis/ and 
whether it meets the requirements of the popula- 
tions and!area proposed to lose such service. 


Hearing was held on December 4 and 5, 1958, and on 


March 5 and 12, and! May 22, 1959, and the record was closed 


on the last mentioned date (R. 689). In July, 1959, after 


all parties had filed their proposed findings of fact and 
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conclusions of law, Lewis filed an untimely petitio 
the record and to enlarge the hearing issues to det 


whether the application of Musical Heights proposes 


primarily a particular city, town or other politica 


sion as required by Section 3.30(a) of the Commissi 


and if not, whether the provisions of the Rules sho 


waived (R, 664). 
that the facts upon which Lewis relied as the predi 


petition were and had been a matter of public knowl 


some time and that, therefore, WAYZ had not shown “ 


for filing its petition more than a year after the 


Heights application had been designated for hearing 


the record had been closed, and after proposed find 


fact and conclusions of law had been filed (R. 


Commission agreed with the Musical Heights position 


Order released October 23, 1959, (R. 707), denied t 


petition, stating that WAYZ had not alleged good ca 


the late filing of its petition, but, even had it d 


the Commission was of the view that the facts prese 
WAYZ -- that Braddock Heights had no local governme 
own, and that it lacked certain of the typical char 
of larger communities -- were not in and of themsel 
sufficient to warrant the reopening of the record a 
adoption by the Commission on its own motion of the 


issue. 


Musical Heights opposed the reque 


669- 
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Meanwhile, on September 25, 1959, Hearing Examiner 
Elizabeth Smith issued an Initial Decision looking, toward 
denial of Musical's application for a construction permit to 
construct a new broadcast station (R. 688-703). The Examiner 
concluded on the basis of the issues designated that the 
proposed antenna system of Musical wouid not adversely affect 
the existing directional antenna pattern of station WFMD and 
that even if it did, Musical would take appropriate corrective 
measures to eliminate any interaction which could occur 
between the two antenna systems of the two stations (R. 700). 
The Examiner also concluded that Musical's proposed antenna 
system would not constitute a hazard to air navigation 
(Rk. 700). 

The Examiner was of the opinion that the crucial 
question in the case was whether the need for the proposed 
service of Musical outweighed the need for the existing 
service of Lewis which would be lost as a consequence of 


objectionable interference from Musical's operation (R.700). 


She found in this respect that the probable interference 


would affect 10,152 persons in an area of 144 square miles, 
constituting 6.47% and 10.62%, respectively, of the popula- 
tion and the area within the normally protected contour of 
Lewis’ station WAYZ' (R. 701). As contrasted against Lewis’ 
loss of 10,152 listeners, who would be entirely within the 


state of Maryland, the Examiner found that a population of 


re 


45,700 persons located within an area of 443.5 square miles 


in Maryland would gain a new interference -- free service. 
This figure included the 660 residents of Braddock Heights, 
the station community of Musical, who would be getting a first 
local transmission service; 18,142 residents of the city of 
Frederick, Maryland, who would receive a second local and 
third primary service, in addition to that provided by 
Monocacy's WFMD at Frederick and that emanating from WBAL, a 
Baltimore station; and the 10,152 residents in the interfer- 
ence area, located in rural Maryland. Thus she found and 
concluded that an additional service would be provided to a 
net of 35,548 persons in Maryland and that, in regard to the 
10,152 persons in the interference area, Musical's | new 
service would be substituted for the existing service of 
station Lewis (R. 701, N. 15). 
In comparing the programming proposed by Musical with 
that presently being offered by Lewis, the Examiner found 
and concluded that there was little material difference 
between the two (R. 702). However, she was of the| opinion 
that since all of the area of interference was located 
within the state of Maryland, the home state of Musical, the 
local and state news programs proposed by Musical would be 


of greater interest to listeners in the interference area. 


Nevertheless, she accorded no preference to Musical on this 
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1 
basis and recommended denial of its application | (R. 702). 


Musical and the Commission's Broadcast Bureau filed 
exceptions contending that the Examiner's Decision should be 
reversed (R. 714-722; 723-725). Monocacy filed “Comments on 
Initial Decision” supporting the Examiner's findings and 
conclusions, but excepting to the Commission's December 17, 
1958, Order (supra) finding Musical financially qualified, 
and urging that for the same reasons stated in its original 
petition to include an issue on Musical's finances, as well 
as on the basis of certain testimony adduced at the hearing, 
the case should be remanded to the Examiner in the event of 
a reversal of her Decision by the Commission to further 
inquire into Musical's financial qualifications (R. 709-712). 
Lewis (WAYZ) in its reply to the exceptions and briefs of 
Musical and the Broadcast Bureau (R. 749-757) excepted to 
the Commission's October 23, 1959, Order above, refusing to 
add an issue as to whether Braddock Heights was a community 
within the meaning of Rule 3.30. 

After oral argument (R. 369-421), a final Decision was 
released by the Commission on July 12, 1960, ¢€R. 784-789), 
reversing the Examiner. The Commission agreed with the 
T/ The Examiner did not specifically rule on the question 
of whether or not Braddock Heights was a “city, town or 
other political subdivision” within the meaning of the 
Commission's Rules, since she was of the opinion that the 
question was not within the scope of the issues specified 
by the Commission, However, she did make findings to the 


effect that Braddock Heights was a separate and distinct 
community, isolated frem the city of Frederick (R. 700). 
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Examiner's conclusion that Musical's proposed antenna system 
would not cause any adverse effect on WFMD's directional 
antenna pattern, and that the proposed antenna systiem would 
not constitute a hazard to air navigation (R. 785).| It 


further concluded, as the Examiner had done, that the 


", . . determinative question... Lwas7 whether the need 


for the service proposed, outweighs the need for that part 
of the existing service of station WAYZ (Waynesboro, 
Pennsylvania), which would be lost as a result of the 
Musical Heights operation” (R. 785). 
The Commission, after adopting the Examiner's findings 
of fact, with certain qualifications, weighed the net gain 
of an additional primary service to approximately 36,000 
persons, including a first local service to the 660 residents 
of Braddock Heights, and a third primary service to the 
comparatively underserved residents of Frederick (presently 
receiving its only local primary service from WFMD jin 
Frederick and its only other primary service from WBAL in 
Baltimore) against the substitution of Musical's service 
for that of WAYZ from Waynesboro, Pennsylvania, to 10,000 
listeners in Maryland, and concluded that the Examiner had 
erred in failing to find that the gains outweighed |the 
loss. Significant in this conclusion was the Commission's 
reasoning that Musical's proposed programming in the local 


and state news area would be more nearly oriented to local 
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Maryland interests than WAYZ's local and state news 
programming since Musical was a Maryland station, while 
WAYZ was a Pennsylvania station, serving Pennsylvania, 
Maryland and Virginia (R. 786). 

In its final Decision the Commission also considered 
Monocacy's exception to Musical's financial qualifications, 
and again ruled that it was clear that Musical had suffi- 
cient equipment and cash to construct and operate its 
proposed station for a reasonable period of time (R. 788). 
It also considered Lewis" exception to its previous refusal 
to add a Rule 3.30 “community” issue as to Braddock Heights 
and concluded (R. 787) that on the basis of the record and 
appellants’ allegations Braddock Heights was a community 


for allocations purposes. Accordingly, the Commission 


determined that Musical's application should be granted 


(R. 788). 


Neither Monocacy nor Lewis petitioned for reconsidera- 
tion and the subject appeals followed. By Order of 
September 16, 1960, the Court denied appellants’ petition 


for stay. 


Stiles 
SUMMARY OF ARGUMENT 
I. 

The Commission's decision to grant Musical Heights’ 
application was grounded on undisputed findings that the 
applicant would bring additional service to some 36,000 
persons in Musical's proposed coverage area, including a 
first local service to about 660 persons in Braddock 
Heights, Maryland, and a second local and third primary 
service to the comparatively underserved 18,000 residents 


of nearby Frederick, Maryland, In thus determining| that 


the grant served desirable public interest ends, the 


Commission considered the fact that interference would be 
caused by appellant Lewis' station WAYZ in nearby 
Waynesboro, Pennsylvania, but decided after a comparison 
of WAYZ's and Musical's programming in the interference 
area that the overall need for the proposed service 
justified the making of the grant, especially since| the 
interference area would not lose a service, but would 

gain a slightly superior one. Interstate Broadcastin 
Company, Inc. v. Federal Communications Commission, | 105 
U.S. App. D.C. 224, 225 F. 20, 598. This was a reasonable 
determination fully consonant with the requirements| of 
Sections 3.24 and 3.28 of the Commission's Rules (47 
C.F.R. 3.24, 3.28) as well as the law of Democrat Printing 
Co. v. Federal Communications Commission, 91 U.S. App. D.C. 


72, 202 F. 2d 298. 


II. 
The Commission properly refused to add an issue to the 
case to determine whether “Braddock Heights" was a “city, 


town, or other political subdivision" within the meaning of 


Section 3.30 of the Commission's Rules (47 C.F.R. 3.30) when 


petitioned to do so by appellants. Appellants’ petition was 
not only untimely but also raised no matter which warranted 
the addition of the requested issue. In view of the circum- 
stances of record here, the Commission's conclusion that the 
public interest would be served by a station located in 


Braddock Heights is a permissible exercise of discretion. 


III. 

The Commission properly refused to add an issue as to 
Musical Heights' financial qualifications. Information 
preliminarily filed with the Commission by Musical demon- 
strated that it had all the technical equipment it needed, 
plus $17,500 in cash, which was obviously enough to 
construct and operate its proposed station for the requisite 
reasonable period of time. When appellants asked that a 
financial issue be added, Musical filed additional current 
data with the Commission which confirmed the availability 
of its equipment, as well as the $17,500 cash it needed 


to commence operations. 


IV. 
The Commission's Decision fully comports with Section 
409(b) of the Communications Act as well as Section 8 of the 
Administrative Procedure Act. There is nothing in the 
relevant statutes, the Commission's Rules, or the cases 
which prohibits the Commission from adopting the Examiner's 


findings to the extent it did here. The Commission]s 


findings are adequate in the light of the issues, have 


sufficient support in the record, and afford a clear rationale 
for its determination that a grant would serve the public 


interest. 
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ARGUMENT 
THE COMMISSION PROPERLY CONCLUDED THAT THE NEED 
FOR THE PROPOSED SERVICE OF MUSICAL HEIGHTS 
OUIWEIGHED THE NEED FOR THE EXISTING SERVICE OF 
APPELLANT LEWIS TO BE LOST. 

The Commission's decision to grant the Musical Heights 
application rests on’ findings that the applicant would bring 
an additional primary service to approximately 36,000 
persons in some 300. square miles, including a first local 
service to the 660 residents of Braddock Heights and a third 
primary service to the comparatively underserved 18,000 
residents of nearby Frederick (R. 785-786). In determining 
that the accomplishment of these desirable ends made a grant 
in the public interest, the Commission considered the fact 


that the grant would cause WAYZ (appellant Lewis) to lose 


some 10,000 persons in some 140 square miles, constituting 


6.5% and 10.6% respectively of the total populations and 


area within its service area. However, it concluded that 
the loss to appellant Lewis was outweighed by the need for 
the proposed station, particularly since the public in the 
interference area would not lose a service but would merely 
have substituted the slightly superior service of Musical 
Heights (ibid.}. 

Appellants challenge the foregoing reasonable determina- 
tion by contending (Br. 16-18) that the record shows no 
overall need for the additional service in Musical's proposed 


coverage area. The Commission's conclusion that the city of 
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Frederick needed another primary service has ample justifica- 
tion, Frederick is now being served by only one local station, 
appellant Monocacy's station WFMD, and a Baltimore station, 
WBAL. The Commission, therefore, reasonably determined that 
Frederick was “underserved", since it had only the services 
of these two stations, one of which, WBAL, is located some 


forty miles away. Musical’s station at Braddock Heights 


would be five miles west of the center of Frederick| and hence 
much more accessible for transmission purposes. The Commis- 
sion recognized in its Decision that "a substantial) number of 
the applicant's programs would undoubtedly have audjience- 
appeal in Frederick -- and this is as it should be,| since 
Frederick lies within its proposed service area” and the 
service would be rendered without sacrifice to Braddock 
Heights and rural programming needs (R. 787-788). |Moreover, 
a grant to Musical at Braddock Heights would in effect offer 
a new competitive service to Monocacy's local monopoly, 

which in and of itself is a pertinent public interest con- 


sideration. Federal Communications Commission v. Allentown 


Broadcasting Corp., 349 U.S. 358, 362. 


Appellants further urge that in the absence of, evidence 


that Frederick civic or community groups are inadequately 
served by WFMD or the Baltimore station WBAL, or that the 
rest of Musical’s proposed coverage area, including the 


interference area, was inadequately served by the two to ten 
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services variously existing therein, it was error for the 
Commission to assume a need for an additional service (Br. 17). 
Appellants apparently take the view that the Commission should 
have taken evidence ais to the programming of the entire 
coverage area involved. There is no such requirement either 
in the Commission's Rules 3.24 and 3.28, or in the cases. 
Democrat Printing Co.! v. Federal Communications Commission, 

91 U.S. App. D.C. 72, 75-77, 202 F. 2d 298, 300-301. See 

also Star of Plains Broadcasting Co. v. Federal Communications 
Commission, 105 U.S. App. D.C. 352, 355, 267 F. 2d 629, 632. 
All that the Commission has ever done in a situation like 
this, and all that it is required to do under its Rules 3.24 


and 3.28 above, is td compare the programming to be lost in 


the interference area with that to be gained. This it 
2 . 


‘ 


admittedly did (R. 694-699; 786). A 


2/ We have already pointed out that the Commission’s Decision 
here fully complied with the doctrine of the Democrat 

Printing Co. case. Nor was it in any way contrary to the 
doctrine of the Easton and Star of the Plains cases (App. br., 
p. 11). In both these cases entirely different basic factual 
situations were involved. Both cases concerned competing 
applications for stations in different communities. The Com- 
mission failed to make adequate findings as to the respective 
needs of these competing communities -- Easton-Allentown and 
Slaton-Lubock vis-a-vis each other. No such situation 

obtains here. In the instant case, the Commission, after 
making the required programming comparison in the interference 
area, merely substituted Musical'’s service for Lewis in the 
interference area because it determined it was preferable. 
Moreover, it did this without quantitative loss of service 
and without depriving one community of service at the expense 
of another. 
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If there were a great number of stations servi 
Frederick, then appellants’ argument that a compara 


evaluation should be made of all programs reaching 


to see if adequate service were being provided migh 


ably have some merit. However, with only one local 


and a Baltimore station providing such service, we 


that the Commission concluded within its discretion 


residents of Frederick were comparatively underserv 


entitled to a third primary service. See Interstat 


casting Company, Inc. v. 


105 U.S. App. D.C. 224, 228-229, 265 F. 2d 598, 602 


Federal Communications Com 
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Red River Valley Broadcasting Co. v. Federal Commun 


Commission, 106 U.S. App. D.C. 363, 272 F. 2d 262, 
Appellants’ further assertion (Br. p. 12) that 
Heights had no need for a first local standard hroa 


station, similarly lacks substance. The Commission 


frequently relied on the presumption that the absen 
local transmission facility in a community in and o 


constitutes a showing of need for the radio service 


37 Lawton-Ft.Sill Broadcast Co., 7 Pike & Fischer, 
1216, 1233 (1952): “We have many times in our past 
established the policy that the absence of a local 
sion facility in a community constituted under Sect 
a showing by an applicant of substantial need for r 
service, In this connection our decisions have bee 
upon the Commission's belief that the public intere 
requires the availability of a local transmission f 
provide the population of a community with program 
adapted to their needs and with an opportunity for 
expression.” Case granted to community with local 
even though considerable destructive interference. 


Greater New Castle Broadcasting Corp., 8 Pike & Fis 
291 (1952). 


Braddock 
dcast 
has 


ce of a 


£ itself 
3/ 


The 


R.R. 
decisions 
transmis— 
ion 307(b), 
ladio 

m grounded 
st 

lacility to 
service 
local self- 
Station 
See also 
cher, R.R. 


-18- 
Examiner recognized the existence of the presumption, but 
ruled that the size of Braddock Heights greatly reduced, if 
not entirely negated it (R. 701). The Commission reversed, 
holding (R. 787) that since Braddock Heights was a "small 
but separate and definable community”, it was entitled to 
the benefits of this'presumption., It concluded, in any 
event, that irrespective of Braddock Heights" own particular 
needs, the overall need of the proposed station was convinc- 
ingly established. 

Appellants next contend (Br. 12-16) that the Commission 


erred in its conclusion that Musical's proposed programs 


would better satisfy the needs of the listeners in the 


interference area than Lewis’ Pennsylvania service. They 
tentatively urge (Br. 15-16) that WAYZ's programs fulfill 
these needs "as well or better than the programs proposed 
by Musical Heights, notwithstanding the location of 
Waynesboro just across the state line of Maryland". 

The Examiner compared the proposed programming of 
Musical with that of Lewis’ station WAYZ in the interfer- 
ence area as required by Rule 3.24. Her unchallenged 
findings in this respect are set forth in the Initial 
Decision (R. 694-699). On the basis of these findings 
she concluded “. . . that there is little material differ- 
ence between the programming of the existing station and 


that proposed by the applicant (Musical) relative to the 
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area wherein interference from the proposed operation of 
Station WAYZ would result in the substitution of the new 
service for that of Station WAYZ". However, she pointed out 


that ". . . All of the area of interference is located within 


the state of Maryland, the home state of the proposed 


station; whereas, Station WAYZ is in the adjoining state of 
Pennsylvania, and, thus, local and state news programs of the 
Braddock Heights station geared primarily to Maryland 
interests would undoubtedly be of greater interest to 
Maryland listeners than would similar information dealing 
with Pennsylvania news items . .." Nevertheless, she went 
on to say that ". . . The evidence is not sufficient to 
conclude that there is such a difference between the program- 
ming of the existing station and that of the proposed station 
with respect to fulfillment of the needs of the area involved 
as to justify a substitution of the new service for| that of 
the existing service on the basis of programming" (R. 702). 
The Commission in reversing on the same findings of 
fact stated (R. 786): 
8. The evidence shows and the Examiner appears to 
have recognized that there is no material difference 
between the parties insofar as basic programming 
approach is concerned. Although WAYZ has demonstrated 
that its agricultural programs have ae abencr aa pecan in 
the interference area, the applicant’s wire and live 
farm programs should be of at least equal interest. 
The Examiner also recognized that in the matter of 
state and local news, programs geared primarily to 


Maryland interests would undoubtedly be of greater 
appeal in the interference area than would programs so 
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geared to Pennsylvania interests. (The same observation, 
we feel, can be/made with respect to virtually every 
other specializéd program type.) The Examiner, however, 
balanced the foregoing consideration with the conclusion 
that there would be no significant difference with 
respect to national, international, and other general 
news coverage. lHer error here is obvious: the applicant 
leading in one important area, and being no worse than 
equal in every other such area, the applicant, must pre- 
vail in the overall weighing process. Although the total 
difference here’ is not great, it warrants a conclusion 
that there is a' greater need in the interference area for 
the programming of the proposed station than for the 
programming of the existing station. In any event, the 
applicant's comparative showing is sufficiently impres- 
sive to dictate an ultimate conclusion that the overall 
need for the proposed service is greater than the need 
for the existing service to be lost. 


This determination is reasonable and sound on its face. 
Musical’s specialized programs, especially its local and 
state news, would certainly be more nearly geared to the 
needs of the interference area, and hence of more interest 
to it, since that area is in the state of Maryland, and 
Musical was to be a Maryland station. Conversely, WAYZ's 
specialized programs, including its local and state news, 
would be more nearly geared to the needs of Waynesboro and 
the rest of the WAYZ coverage area; about half of which is 
in the state of Pennsylvania. Appellants never challenged 
this aspect of the Examiner's Decision below. Indeed, 
appellant Lewis (WAYZ) stated this to be “obviously” so at 


R. 752. The record shows that WAYZ calls itself “The Town 


and Country Station" serving the tri-state area of Maryland, 


Pennsylvania, and Virginia (R. 698). Clearly, the best that 
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can be said for WAYZ's programs in the affected are 


they are approximately equal to Musical'’s, while in 


respect to local and state news. Accordingly, the 
sion's determination to reverse the Examiner on thi 
factor was reasonable and supported by substantial 


the whole record. 


In sum, even assuming arguendo the validity of 


assertions, the public in the interference area wou 


service at least as good as, if not better than, 


would lose and 36,000 persons, 


served persons in Frederick, would gain primary ser 


these circumstances, we submit, 
that the loss to appellant Lewis was outweighed is 
permissible discretion. 

THE COMMISSION PROPERLY DETERMINED THAT 


HEIGHTS WAS A COMMUNITY WITHIN THE MEANI 
SECTION 3.30¢€a) OF ITS RULES. 


II. 


Appellants contend (Br. 18-21) that the Commis 
erred when it concluded that Braddock Heights was a 
within the re 


town, or other political subdivision" 


of Section we) as the Commission's Rules and Re 


47 C.F.R, 3.30(a). Their position on this point 


almost wholly on an argument to the effect that sin 


4] Part 3, Section 3.30(a) provides in pertinent pa 

: each Standard broadcast station will be lice 
serve primarily a particular city, town, or other p 
subdivision which will be specified in the station 
and the station will be considered to be located in 
place.” 
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Heights has no local government of its own, it is not a “city, 
town, or other political subdivision” within the meaning of 

the rule (Br. p. 20)! Appellants additionally contend, however, 
that since Braddock Heights has “no school, church, civic or 
other community organization except a volunteer fire depart- 
ment,” and since there is no record evidence that it “maintains 


a distinct and essentially isolated existence," it is further 


debarred from a grant. There is no merit to any of these 


arguments, 

Thus, in connection with Musical's original and amended 
applications, information was submitted to the Commission in 
June of 1957 (in response to Section 309(b) letters) which 
clearly showed Braddock Heights to be an established and 
separate community with a population of some 600 persons, 
having its own water’ works, volunteer fire department, post 
office, several business establishments, hotels, convalescent 
home, and an amusement park affording a number of entertain- 
ment facilities (R. 113). In August of 1957 Musical 
submitted additional information to the Commission showing 
that Braddock Heights was originally established as a resort 
development in 1896; that the Braddock Heights Improvement 
Company had been formed in 1899; that the Braddock Heights 
Hotel had commenced operation in 1906; and the Jefferson and 
Braddock Heights Railroad Company was incorporated in 1906 


(RB. 118). A map was also submitted showing the boundaries 
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of Braddock Heights, Maryland, and its business are 


138). On September 12, 1957, Musical submitted fur 


which demonstrated that Braddock Heights was meant 


separate and integrated residential development (R. 


On the basis of this material, the Commission made 


administrative determination that “Braddock Heights 
community for allocation purposes under Section 307 
the Communications Act. 

Although appellants filed timely petitions to 
the issues on other points (relating to financial q 


tions and need for the service), neither sought enl 


on the “community” point until after the hearing re 
closed and after proposed findings of fact and conc 


of law had been filed, almost a year after the case 


originally designated for hearing. Only then, as w 


out in the counterstatement, did WAYZ seek to reope 


record by petition to the Commission to include an 


this matter (R. 664-667). Following opposition by 


the Commission denied WAYZ's petition on the ground 


there had been a failure to show good cause for the 
5/ 


filing of the petition, and a further determinati 


57 Section 1.141 of the Commission's Rules (47 C.F. 
Provides that "Motions to Enlarge" must be filed wi 
days after notice of designation of issues in the F 
Register. Notice here was given on July 24, 1958 (¢ 
5612), one year prior to the request to reopen. Mo 
the information upon which the Commission determine 
Heights to be a community was available during all 
in the Commission files and from other public sourc 
available to petitioner. 
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the facts presented by the petition were not of sufficient 
importance to warrant the reopening of the record (R. 707-708). 
Though the Examiner did not specifically pass: on the 
question of whether Braddock Heights was a “city, town, or 
other political subdivision" under Rule 3.30, she did find 
Braddock Heights to be “an unincorporated community in 
Frederick County, Maryland, located approximately five miles 
west of the center of the city of Frederick, Maryland,” and 
having a population of something less than 1000 persons 
(R. 690). She further found Braddock Heights to be “for the 
most part a residential community," consisting of an amuse- 
ment park and a small number of buildings. In addition she 
found it to have "a volunteer fire department”, although 
she states there was no evidence in the record as to whether 
the community had any form of local government and that it 
lacked certain of the typical characteristics of other 
towns (R. 690). 
In coming to its final decision, the Commission was 
completely cognizant of the fact that Braddock Heights had 
no local government of its own, and that it lacked many of 


the “formal attributes" of larger communities. These things 


6/ Lewis’ “Petition to Reopen Record and Enlarge Issues" was 
grounded entirely on the allegations that Braddock Heights 
had no government of its own and lacked certain of the 
ordinary characteristics of the larger American towns. There 
is no allegation in the petition that Braddock Heights is 


not a separate community (R. 664-667). 
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had been made clear to it in the data provided by Musical in 


connection with its application, the Examiner's findings, and 


the Lewis petition to reopen. Nevertheless, the Commission 


determined “Braddock Heights" to be a community for| allocation 


purposes, since, on the basis of the evidence in the record, 


it maintained a separate and distinct existence of its own. 


In its final Decision (R. 786-787), the Commission stated; 


The evidence shows that Braddock Heights is 
most part, a residential community with a smal 
area, and that it is located 5 miles west of F 
It does not appear that it is so closely tied 
Frederick or any other community as to preclud 
being regarded as a separate community for any 
purpose, So far as the record shows, it maint 
distinct and essentially isolated existence, a 
is no question but that -- in the absence of t 
ference and technical problems reflected by th 
herein -- the applicant would have been entitl 
grant without hearing. 


To be sure, Braddock Heights is unincorpora 
but as the Commission has many times stated, a 
nity need not be incorporated to enjoy conside 
in our proceedings. Moreover, as detailed by 
findings and as contended for by respondents, 
many of the attributes usually characteristic 
communities. However, the absence of these fo 
attributes does not gainsay the essential natu 
community as an identifiable population groupi 
separate and distinct from the larger communit 
Frederick. Certainly, the modest size of Brad 
Heights does not alone render the community in 
for a radio station of its own. In the presen 
tion, we have an applicant requesting that it 
mitted to locate and operate in a small but se 
and definable community. No other applicant i 
ing that it can make a more fair, efficient, a 
equitable use of the frequency elsewhere. The 
the service proposed has been shown to outweig 
need for service to be lost because of adjacen 
interference. Under these circumstances, the 
is clearly entitled to a grant. 
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This was a proper determination fully in accord with Section 
307(b) of the Act as well as Section 3.30(a) of the 


Commission's Rules. 


Appellants make no attempt to argue that Section 307 (b) 
Z 


of the Act. forbids the kind of allocation made here, This 
would be fruitless iin view of this Court's decisions in 
various cases which make it settled law that the word “com- 
munities” in Section 307(b) was meant to be given a highly 
flexible ad hoc interpretation so as to insure maximum 
utilization of the communications service involved, whether 


radio or television, Huntington Broadcasting Company v. 
Federal Communications Commission, 89 U.S. App. D.C. 222; 


192 F. 2d 33; Jackson Broadcasting and Television 
Corporation v. Federal Communications Commission, 108 U.S. 


ca a el 


App. D.C. 128, 280 F. 2d 676. 

Instead, appellants try to impose an unrealistic and 
unwarranted limitation on the word “communities" in the 
section by arguing that the term "political subdivision” in 
Rule 3.30(a) somehow limits the Commission to the making of 


a grant to a location or place which has a political 


ea) Section 307(b) provides in relevant part: “In consider- 
ing applications for licenses, and modifications and renewals 
thereof, when and insofar as there is demand for the same, 
the Commission shall make such distribution of licenses, 
frequencies, hours of operation, and of power among the 
several States and communities as to provide a fair, effi- 
cient and equitable distribution of radio service to each 

of the same.” 
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structure of its own, as well as the usual characteristics 


of the ordinary American community. 


In Mercer Broadcasting Company, 13 Pike & Fischer, R.R. 


891, the Commission in making a grant to the Levittown- 
Fairless Hills Community in Pennsylvania specifically 
rejected a 3.30(a) argument to the effect that an unincorpo- 
rated community cannot be the subject of a grant, stating at 
13 R.R. 908, 909: 


There is no hard-and-fast rule by which it can be 
judged whether a particular population grenTey is to 
be classified as a community for the purposes of 
making the choice required by Section 307(b); this the 
Examiner has made clear by her reference to Huntington 
Broadcasting Co. 6 RR 569, 572. More recently, in our 
decision in Gulf Beaches Broadcasting Co., 8 RR 476, 
501 et seq. the Commission had occasion to discuss once 
more the problems involved, Examination of these and 
other cases in which the “community” question has arisen 
shows that all of the relevant facts in each case must 
be weighed before a valid answer can be forthcoming. 


At the outset we may dispose of the suggestion that 
the fact of incorporation or non-incorporation| of the 
group in question is of decisive import. In numerous 
cases the Commission has ruled that the fact that an 
area is incorporated is not enough in itself to justify 
its treatment as a separate “community” for 307 ¢) 
purposes; conversely, the absence of incorporation does 
not compel the conclusion that a group is not a 
“community”. The corporate status of a community is 
only one factor to be weighed in any 307(b) decision. 
There is nothing new, as Mercer seems to imply, in the 
idea of selecting one of several applicants on| 307(b) 
grounds even though the community in which the|winner 
proposes to operate is unincorporated, 


Just as there is nothing in either Section 307(b) of 
the Act or Rule 3.30¢(a) which forbids the allocation of a 


radio station to an unincorporated town, there is nothing 
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in the rule which forbids allocation to a town which lacks 
certain of the formal characteristics of larger communities, 
although of course this may be a relevant factor. This is 
clear from the very face of the statutory language as well as 
that of the rule. Moreover, in interpreting the statute and 
the rule, the Commission has made numerous assignments of 
radio stations to small communities such as Braddock Heights 


where as here the community or town was susceptible to clear 


geographic identification, involved a POS Fe 
8 


albeit small, and furthered the allocations scheme. Indeed, 
this is clear from this record itself, which shows that 
appellant Richard F) Lewis is the owner of a radio station, 
WELD, in Fischer, West Virginia, an unincorporated village 

of some 30 persons with none ef those formal attributes of 
the usual community which it contends debar the instant 


grant (R. 692). 


87 Thus, the Commission's files show that grants have been 
made to Woodbridge, Virginia (Station WBVA, FM), a community 
of 500 persons, C.P. No. BPH-2387, dated May 28, 1958; Page, 
Arizona (Station KPSE), where no population at all was shown 
at the time of the grant and the community was expected to 
spring up during the construction of a nearby dam. C.P. No. 
BP-11,888, dated November 25, 1958. Wood Ridge, Florida. At 
the time of the grant Wood Ridge had a population of seven 
persons. However, it was expected to grow into a community 

of 2000 in 24 months. C.P. No. BP-10,197, dated July 18,1956. 


_9/ (R. 683) shows the following unchallenged comparative 
Statistics between Braddock Heights and Fischer: Braddock 
Heights 660 persons, Fischer 30; both unincorporated; 
Braddock Heights, volunteer fire department, water department, 
hotels, apartment houses, private residences, convalescent 
home, garage, trucking business, barbershop, grocery, drug 
store, theater, amusement park; Fischer, general store, post 
office, nothing else -- a crossroads. 
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Finally, appellants contend that there is “no 

of record nor are there any findings of fact to sup 
Commission's conclusion that Braddock Heights maint 
distinct and essentially isolated existence” from F 
As we pointed out above, however, the unchallenged 
makes it clear that Braddock Heights is a distinct 
separate community leading an essentially isolated 
It is listed on maps, in official state, county and 
records, has its own post office, fire force, water 
ment, hotels, apartment houses, private residences, 
convalescent home, garage, trucking business, barbe 
theater, park, 


grocery and drug store, and its popu 


evidence 
port the 
ains a 
rederick. 
evidence 
and 
existence. 
federal 


depart-— 


r shop, 


lation 


lives and exists on a separate distinguishable basis and 


has done so since long before the turn of the century 


(R. 669-675). The Examiner's findings relied upon by 


appellants in no way controvert this proposition, but 


rather confirm it just as do appellants’ pleadings attempt- 


ing to reopen the case (R. 664-667; 685-687). 


Accordingly, the Commission did not err when it refused 


to reopen the record and enlarge the issues to determine 


whether “Braddock Heights was a city, town or other) politi- / 
10 


cal subdivision” within the meaning of 3.30(a) of its Rules. 


107 Appellants’ reliance on the case of Denbigh Broadcasting 


Company, 28 F.C.C. 393, 18 Pike & Fischer, R.R. 449, is mis- 
placed. There a 3.30(a) issue was framed by the Commission 
for resolution in the hearing because the Commission was not 
satisfied that Denbigh, Va., was a separate community. The 
applicant admitted it was not and requested a waiver of the 
rule, The Commission refused to grant the waiver and found 
on the basis of the record that Denbigh was not a separate 
and distinct community, having been merged into Newport News, 
Va. That is not this case. 
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I 


QUALIFICATIONS: AND ITS LATER REFUSAL TO. 
PON REVERSAL OF THE 


Appellants contend (Br. 27-34) that the Commission erred 
in denying their August 6, 1958, petition for enlargment of 
the hearing issues to include an issue on Musical's financial 
ea ee and in subsequently failing to reopen the 

ecord upon reversal of the Examiner to take additional evi- 
dence on Musical's finances as @ result of certain testimony 
adduced at the hearing. We show below that both these con- 
tentions lack merit. 

In their original petitions for enlargement (R. 221-227; 
247-248) (Br. p. 28), Monocacy, supported by Lewis, alleged 
that Musical's income statements and balance sheets as then 
on file with the Commission were incomplete, inadequate and 
outdated and did not reflect sufficient funds to construct 


and operate the station for a reasonable period of time. 


They did not allege that the $17,500 originally represented 


by Musical to be committed to it through the partnership for 
construction and initial operating costs was actually 
unavailable to it, nor did they allege that the necessary 
technical equipment to be provided to Musical by the partner- 
ship formed for that purpose was unavailable to it. Appel- 
lants merely contended that Musical’s construction costs 


and initial operating expenses would be higher than Musical 
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had estimated them to be -- $35,000 for the first year -- 
and that "Braddock" Heights with its 660 persons would not 
afford Musical the anticipated revenues it must eventually 
depend on. 

On September 18, 1958, Musical replied by “Opposition 
to Petition to Enlarge Issues." With its opposition it filed 
additional, current financial data (R. 233-246) which, taken 
in conjunction with that already on file with the Commission, . 
demonstrated that the equipment and cash it needed were 
still available to it and convinced the Commission|that it 
had the necessary financial resources to construct and 
operate its proposed station for a reasonable time, Accord- 
ingly, the Commission on December 17, 1958, issued| its Memo- 
randum Opinion and Order (R. 325-327) denying appellants’ 
requested enlargement, 

In its Order the Commission considered the appel- 
lants' allegations and the other parties’ replies,| and prop- 
erly concluded that its original determination. to find Musi- 
cal financially qualified should be re-affirmed. [he Com- 
mission stated inter alia: 

the allegations and arguments advanced by 

petitioner. We are of the view, however, that 
the request to enlarge the issues must be denied. 

Musical's financial plan has neither shifted nor 

withered under petitioner's attack. The three 
individuals who comprise the corporate applicant 
before us have indicated by their applicatijon 

and opposition to the instant petition that they 


propose to pool their respective assets and lines 
of credit to make available to the applicant 


10. The Commission has carefully coy 
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$17,500 in cash and sufficient equipment to 
construct the station and to operate it for a 
reasonable period of time. It is well estab- 
lished that we do not require an applicant to 
show sufficient funds to operate for the first 
year without ‘the benefit of revenue to estab- 
lish its financial qualifications. The fact 
that applicant has not yet sought leave to 
amend its application to incorporate the up- 
to-date financial information does not pre~- 
clude its presentation in opposition to a peti- 
tion of the kind now before us. The supple- 
mental information serves to reinforce ragher 
than materially alter the material upon which 
the Commission made its pre-hearing finding 

of financial qualification. Monocacy, being 

a party respondent rather than an applicant, 
is in no event in a position to assert that 

it has been placed at a comparative disadvan- 
tage by these changes. 


This was a reasonable determination on the facts of 
record then on file with the Commission. There was never any 
serious question as to Musical's ability to finance its pro- 
posed operation for the first few months of its operation. 
The plan for so doing was as follows: Messrs. Shank, Staub, 
and Fisher had formed a partnership, the sole purpose of 
which was to purchase the equipment necessary for the con- 
struction of the station” and to rent such equipment to the 
applicant corporation (made up of the same three stockholders) 
for $4,500 per annum (R. 325). In addition, the partners had 
agreed to subscribe in the amount of $7,500 for stock in the 
applicant corporation as well as to lend it an additional 


$10,000 for initial construction and operating expenses 


ee 
Il/ The Gates Radio’ Company had agreed to sell the partnership 
the necessary technical equipment for $19,249.95, payable 25% 
down and the balance of $14,437.47 payable in 36 monthly pay- 
ments beginning the first month after delivery (R. 158). 
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(R. 325). As stated above, appellants never seriously 
challenged either the fact that the $17,500 was available to 
Musical or the further fact that the partnership was capable 
of securing the necessary equipment from the Gates Company 
for rental to Musical. They only contended, insofar as the 
$17,500 was concerned, that the $7,500 subscribed for stock 
in Musical by the partners had not been paid in and that. the 
personal balance sheets of the partners were not up-to-date. 

But the current balance sheets and renewed bank loan 
commitments of Messrs. Shank, Staub and Fisher filed in con- 
junction with Musical's opposition made it apparent that the 
partners had the necessary personal resources and would 
make available to Musical both the $17,500 cash and jequipment 
which was proposed for the station. Thus the balance sheets 
contained in Ex. A attached to the Monocacy opposition 
(R, 238-246) show that the partner Fisher had a net worth of 
$28,802, Mr. Shank a net worth of $5,208.57 and Mr. Staub a 
net worth of $47,025, a total of over $80,000. Injaddition, 
the bank loan commitments show the sum of $5,000 available 
to Mr. Fisher and the sum of $10,000 available to Mr. Shank. 


Furthermore, Musical in its opposition stated (R. 236), 


"Each of these individuals [Shank, Staub and Fisher] is pre- 


pared to meet his obligations even should this require the 


pledging of stock or the sale of his assets." 


As against this, the facts of record show that Musical’s 


expenses for the first year were as follows: $4,500 per annum 
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for rental of equipment from the partnership. Having esti- 
mated its operational expenss at $35,000 for the first year 
(R.234), the applicant would need about one-sixth of that or 
$5,832 to operate for the first two months. Assuming that 
the partnership required the total down payment of $4,500 
immediately from the corporation and adding the $1,000 set 
aside by Musical for miscellaneous expenses, it was apparent 
that Musical’s $17,500 was sufficient to construct and oper- 
ate for a reasonable length of time, since Musical’s cash 
assets were $17,500 as against definite liabilities of $11, 
332. -Moreover, should Musical need additional monies for 
studio, transmitter and other costs as alleged by appellants 
there was over $6,000 remaining to take care of this. 

The test for financial qualifications under the Com- 
munications Act is whether the applicant has the overall 


financial ability to construct and operate its proposed. sta- 


tion for a sufficient time to give it a reasonable oppor- 


tunity to develop adequate revenues either through new. busi- 
ness, or by competition for existing business. See Scripps- 
Howa Radi Inc. v. Federal Communications Commission, 89 
U.S. App. D.C. 13, 17, 189 F.2d 677, 681; Carroll Broad- 
casting Co. v. Federal Communications Commission, 103 U.S. 
App. D.C. 346, 258 F.2d 440; Voice cf Cullman, 14 F.C.C. 770, 
774-775; Southeastern Enterprises, 22 F.C.C. 605, 610. The 
Commission has also repeatedly held that it is proper to 


consider estimated revenues here $41,000 (R 9) in determining 
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financial qualifications. WDOD Broadcasting Corporation, 9 
R.R. 214; Hirsch Broadcasting Company 16 R.R. 1000. Accord- 
ingly, the Commission's determination not to enlarge the 
issues by including a financial issue was eaoconanie on the 
facts and in accordance with the settled law. M&M issi 
Broadcasti mpany, 14 R.R. 576, 578 (1956). 

In its comments on the Examiner's Initial Decision 
(R. 709-713), Monocacy excepted to the Commission Order deny- 


ing its petition to enlarge (supra) and, on the basis of cer- 


tain testimony of Shaub, one of the partners who testified 


that Musical might construct a combination studio-transmitter 
building instead of leasing or renting a studio as| originally 
proposed, further urged the Commission to reopen and remand... 
the case to the Examiner to examine Musical's finances in.the 
event it reversed the Examiner. The Commission in| disposing 
of the exception stated in its final Decision (R. 748): 


13. There remains for consideration Monocacy’s 
contentions concerning the financial qualifications 
of the applicant. First, Monocacy excepts to a 
Commission Memorandum Opinion and Order (FCC 58- 
1198 -- released December 19, 1958) denying] a peti- 
tion by Monocacy to add a financial issue to those 
previously specified, This Memorandum Opinion and 
Order is affirmed for the reasons stated therein. 
Monocacy's other contention is that whereas Musical 
Heights had previously indicated that it would 
erect a transmitter building near Braddock Heights 
at a cost of $200, and rent and remodel studio 
space in Braddock Heights, a Musical Heights prin- 
cipal testified at the hearing that a combined 
studio-transmitter building was contemplated at 
the transmitter site. Financial information sub- 
mitted in this proceeding demonstrates that), after 
setting funds aside to cover operating costs for a 
reasonable period, the applicant would have) avail- 
able to it at least $11,000 to install its rented 
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equipment, rent and remodel studio space, and erect 

its transmitter building. In light of the fore- 

going availability, there is no question but that a 

suitable transmitter-studio building could be 

erected by the applicant without seriusly impairing 

its overall financial ability. It can also be 

noted that the applicant's basic financial quali- 

fications are apparent even without dependence upon 

its anticipated revenues. 

This, too, was a reasonable disposition of appellants’ 
second challenge to Musical's financial qualifications, 
especially since Musical’s studio transmitter plans were 
always left somewhat elastic and there was never any question 
but that they had the ability to rent, remodel or construct 
adequate studios as they saw fit. Mr. Schaub. never stated. 
anything beyond the’ fact that Musical "contemplated" 
building a combined! studio-transmitter building and counsel 
for appellants never attempted to develop the point. (Tr. 
323, 324, 327). 

From all of the foregoing, it is clear that the Commis- 
sion's determination to find Musical financially qualified 
and its refusal to reopen the record to take further evi- 
dence in this connection, was based on the simple facts that 
(1) it had available the technical equipment it.needed as 
well as $17,500 in'cash to start operations. The Commission 
therefore made a reasonable judgment that it could survive 
for the necessary short period without immediate dependence 


on anticipated revenues, so as to begin.to compete for and 


obtain business. | It was brought out at the oral argument 


ee —— 
12/ With respect to appellant's contention that the 660 persons, 
in Braddock Heights would not afford sufficient revenue, there 
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on Petition To Stay in this case held on September 15, 1960, 
that Musical was then in the process of constructing. On 
December 5, 1961, Musical filed its application for a-license 
to cover its Braddock Heights construction permit. | On 
December 14, 1960, it went on the air and has been jin opera- 


tion sime that date. 


12/ (cont'd) is no suggestion that Musical would be|unable to 
attract additional business throughout its service| area, 
and particularly from the 18,000 persons in nearby) Frederick. 
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IV. THE COMMISSION'S DECISION FULLY COMPLIES: WITH 
THE REQUIREMENT THAT SUCH DECISIONS SHALL INCLUDE 


FINDINGS OF FACT UPON ALL MATERIAL, ISSUES OF FACT, 
LAW, OR DISCRETION, PRESENTED ON THE RECORD. 


—— 


On pages 22 to 26 of their brief, appellants attempt to 
re-argue the whole of their case by contending that the 
Commission's final Decision does not comply with Section 
409(b) of the Communications Act, Section 8 of the Adminis- 
trative Procedure Act, and Section 1.157(b) of the 
Commission's Rules, in that it does not contain findings of 
fact and conclusions on all material issues of fact, law or 
discretion presented in the record. In making this argument, 
appellants rely heavily on this Court's decisions in WLOX 
Broadcasting Company v. Federal Communications Commission, 
104 U.S. App. D.C. 194, 200, 260 F. 2d 712, 718, and Saginaw 


Broadcasting Co. v. [Federal Communications Commission, 68 


U.S. App. D.C. 282, 96 F. 2d 544, 560. 

The Commission's final Decision (R. 784-789), fully 
comports with the relevant statutory requirements as well as 
the law of the case$. Thus, in coming to its final decision, 
the Commission adopted the Examiner's findings of fact 
stating at (R. 784); 

2. The Initial’ Decision sets forth the background and 

history of the application and this information 
need not be repeated here. The findings of fact 
in the Initial Decision have been considered in 
light of the exceptions filed, and with the modi- 


fications, additions, and deletions indicated here 
and in the appendix, they are hereby adopted. 
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Contrary to appellants (Br. pp. 23-24), this was a proper | 
procedure. In National Labor Relations Board v. Jasper Chair 
Company, 138 F. 2d 756 (C.C.A. 7th, 1943), the Court made it 


clear that although that Act (29 U.S.C. 151, et seq.) 


specifically required that findings be made by the Board, 
its decision must be given the presumption of regularity and 
the Board or agency is not required to restate its jown find- 
ings -- independently, where it states that it has jconsidered 
the Examiner's findings. 
To the extent that appellants argue that the Initial 
Decision made no basic findings of fact as to the financial 
qualifications of Musical Heights, (Br. p. 24), the answer 
is obvious -- there was no issue as to Musical’s financial 
qualifications in the hearing, The only question here to 
be determined is whether the Commission properly refused to 
enlarge the issues or reopen the record and remand |the case 
to the Examiner to take further evidence on Musical)'s 
finances. We have set forth our arguments on this |point 
in Part III of our brief above. Suffice it to say jin this 
connection that the Commission's Order of December |17, 1958, 
denying appellants’ petition to enlarge (R. 325-327), as 
well as its final Decision (R. 788), clearly sets forth 
its reasons for refusing to add a financial issue, jand for 
later refusing to reopen and remand, If the Court jagrees 


that the Commission's reasons were sufficiently stated and 
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legally sound, there is no necessity to make the kind of 
detailed basic findings on Musical's financial qualifications, 
which appellants contend should have been made, since 
Musical’s financial qualifications never properly became an 
issue in this case. 

Insofar as appellants similarly urge (Br. p. 25), that 
the Commission’s Decision is defective because it concludes 
that Braddock Heights was a community in that it maintained 
a separate and essentially isolated existence, there is 
likewise no merit to their position. The question of whether 
or not Braddock Heights was a community under Section 3.30 
of the Rules was likewise never an issue in the case. See 
Part II above. Despite this, the Examiner made unchallenged 
findings of fact in/her Initial Decision which together with 
the other data filed with the Commission by Musical, when it 
originally applied for its construction permit, showed that 
Braddock Heights was a separate community, distinct from 
Frederick. It was on the basis of these findings and this 


information which was never challenged below by appellants, 


that the Commission’ properly found Braddock Heights to be a 


community. 

Appellants also urge (Br. p. 25), that the Commission 
erred when it concluded that the Musical Heights grant will 
serve “desirable ends" by bringing additional service to 


its coverage area including the comparatively underserved 
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city of Frederick. Appellants state that there is no support 
on the record for this conclusion. The Examiner's findings 


make it apparent, however, that Musical'’s proposed service 


would bring an additional primary service to some 36,000 


people in its service area including Frederick which now has 
only one local primary service. The desirability of adding 
this additional service is a conclusion we believe needs no 


justification. See Interstate Broadcasting Co. v. Federal 


Communications Commission, cited in Part I above. 


Finally, appellants (Br. p. 26), challenge the| Commis- 
sion's Decision on the grounds that there is nothing in the 
record to support its conclusion that Musical'’s proposed 
station would put any greater emphasis on Maryland state or 
local news than does that of Lewis, or that Musicals news 
programs would be of greater appeal in the interference area 
than those of WAYZ. The Examiner made specific findings to 
this effect (R. 702). Appellant never challenged these 
findings. Indeed, in its reply to the exceptions of Musical 
and the Broadcast Bureau (R. 752), appellant Lewis stated in 
agreeing with the Examiner on this point: “Obviously, local 
and state news from WAYZ, located in Pennsylvania near the 
Maryland border, would refer to Pennsylvania news and would 
be of more interest to the Pennsylvania audience." | All that 


the Commission did in coming to its final decision was to 


adopt the Examiner's findings which were endorsed by 
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appellant Lewis and agree with it that Musical's proposed 
programs would be of greater appeal in the interference area 
than those of WAYZ. 

There is nothing in the statutes or case law, including 
that set forth in the WROX and Saginaw cases, cited above, 
which precludes the Commission from adopting its Examiner's 
findings; which requires the Commission to make basic find- 
ings on points not in issue; or which prohibits the Commission 


from interpreting the facts differently than its Examiner so 


long as its reasoning is sound. All that is required is 


that its decision be based on substantial evidence in the 


record. The Commission's Decision fulfills this requirement. 


CONCLUSION 

We have demonstrated in Parts I, II, III and IV above 
that the Commission's determination that there was a need 
for Musical’s service at Braddock Heights was correct, and 
that the Commission did not err in respect to any of the 
other questions stipulated for resolution in these appeals. 
Appellants additionally assert in their brief (pp. 21-22), 
that the grant to Musical is defective since the Commission 
failed to make an express finding in its final Decision 
that the grant would be in the “public interest, convenience, 
and necessity”. 

Appellants never raised this point -- at best a mere 


attack on the draftsmanship of the final Decision -- before 
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the Commission by way of petition for reconsiderati 
Section 405 of the Act. Accordingly, they should b 
from raising it here, especially in view of its hig 
cal and purely formalistic nature. See Albertson v 


Communications Commission, 100 U.S. App. D.C. 103, 


209 (1957); see also the Democrat Printing case, ci 


In any event, the Commission's rulings on exce 


contain the allegedly missing finding. The Commiss 
in substance (29 F.C.C. 5) Musical Heights‘ excepti 
(R. 720) to the Examiner's conclusion (29 F.C.C. 20 
“the applicant has not satisfactorily shown that th 
the proposed service outweighs the need for the ser 
would be lost by reason of such interference, and t 
overall public interest, convenience, and necessity 
not be served by a grant of its application” and it 
that the Commission conclude instead that “the need 
service lost by station WAYZ is substantially outwe 
the need for the proposed service, and that the pub 


interest, convenience, and necessity would be enhan 
the additional broadcast service proposed by applic 
Moreover, it is apparent that the Commission applie 
public interest standard in its adjudication of the 
from its final Decision (R. 784-789) which is reple 
language indicating that public interest criteria c 
the Commissi 


its rulings on specific issues. Thus, 
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(R. 786) “the applicant's comparative showing is sufficiently 
impressive to dictate an ultimate conclusion that the overall 
need for the proposed service is greater than the need for 
the existing service to be cut." And, finally, the public 
interest finding is implicit in the Commission's conclusions 
that “the ultimate result reached by the Examiner should be 
reversed" and “the Musical Heights’ application should be 
granted” (29 F.C.C., at 2, 5). Good sense alone would 
dictate that the requisite public interest finding be implied 
from all of this. Pacific States Box & Casket Co. v. White, 


Pacific States * 


296 U.S. 176, 56 S. Ct. 159 (1935). 


In Federal Broadcasting Company ¥. Federal Communications 


Commission, 106 U.S. App. D.C. 162, 270 F. 2d 914, cert. den., 


362 U.S. 935, this Court summarily rejected a contention that 
a Commission grant was defective merely because it had not 
articulated an affirmative finding in its final order to the 
effect that the authorization challenged would serve the 
public interest, convenience and necessity. The omission 
complained of goes only to form and not substance and cannot 
be said to be prejudicial. Brown Telecasters, Inc. Vv. 
Federal Communications Commission, Case No. 15,644, dec. 
February 16, 1961. 

For these reasons and those set forth in our argument 
above, the Commission's actions of July 12, 1960, granting 


the application of Musical for a construction permit to 
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operate a new station at Braddock Heights, Maryland, and its 


December 17, 1958, action denying appellants" petition to 


enlarge the issues to include an issue on Musical's financial 


qualifications should be affirmed. 
Respectfully submitted, 


MAX D. PAGLIN, 
Assistant General Counsel, 


JAMES T. BRENNAN, 
Counsel, 


RUTH V. REEL, 
Counsel, 


W. HALE WATKINS, 
Counsel. 
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QUESTIONS PRESENTED 


The Questions Presented were agreed 


upon in a prehearing stipulation of the 


parties and are correctly stated in Appel- 
lants' Brief. 


QUESTIONS PRESENTED 


COUNTERSTATEMENT OF THE CASE 


STATUTES AND RULES INVOLVED 


SUMMARY OF ARGUMENT 


ARGUMENT: 


I. 


The Commission Properly Found that There 

Js a Greater Need for the New Service Proposed 
By Musical Heights than for the Service Which 
Will be Lost to WAYZ by Reason of Interference 


The Commission Properly Found Braddock 
Heights to be a "City, Town, or Other Political 
Subdivision" Within the moaning of Section 
3.30 (a) of its Rules 


The Commission Properly Denied Appellants' 
Request for Enlargement of the Issues to 


Determine the Financial Qualifications of 
Musical Heights and Properly Found Musical 
Heights to be Financially Qualified 


The Commission's Decision Fully Complies with 
The Requirement that Such Decisions Shall 
Include Findings of Fact, Law, or Discretion, 
Presented on the Record . , 


Appellants Are Precluded from Raising Ab 
Initio the Technical Argument that the 
Commission "Erred in Failing to Determine 
Whether the Public Interest, Convenience and 
Necessity Will be Served by Granting the 
Musical Heights Application." 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 15,936 


RICHARD F. LEWIS, JR., INC., 
OF WAYNESBORO, 
and 
THE MONOCACY BROADCASTING COMPANY, 


Appe 


FEDERAL COMMUNICATIONS COMMISSION, 
Appe 


MUSICAL HEIGHTS, INC., 


llants, 


llee, 


Internvenor 


On Appeal from Decision and Order of the 
Federal Communications Commission _ 


BRIEF FOR MUSICAL HEIGHTS, INC. 
INTERVENOR 


COUNTERSTATEMENT OF THE CASE 


On November 13, 1956, Musical Heights, Inc., filed an application 


for a permit to construct a new standard broadcast station at Braddock 


Heights, Maryland, to operate on the frequency 1320 kilocycles with 1 


2 


kilowatt of power in the daytime (R-2). In March 1957, the application 
was amended to specify 1410 kilocycles, 500 watts power, daytime opera- 
tion (R-88). 


On April 9, 1957, the Commission directed a letter to Musical 


Heights requesting, among other things, that "an exhibit be submitted 


indicating the boundaries of Braddock Heights with the proposed 25 and 5 
millivolt per meter contours shown thereon, and any information concern- 
ing the present population, number and type of businesses, or any other 
pertinent data which would indicate whether or not Braddock Heights is an 
integrated community" (R. 101-102). On May 20, 1957, Musical 
Heights amended its application back to 1320 kilocycles, with 1 kilowatt 
of power (R-105). On June 14, 1957, however, it further amended its 
application to supply the information which the Commission had requested 
relative to Braddock Heights (R-107, 113), indicating that Braddock 
Heights has for many years been an established community; that as such 
it has its own water works, a volunteer fire company and a post office; 
that it is most widely known as the site of the Braddock Heights Park in 
which are centered many businesses in the field of entertainment, includ- 
ing but not limited to a bowling alley, a skating rink, a dance pavilion, 
the Mountain Top Theater, picnic grounds, amusement park rides, anda 
unique miniature railroad; that in addition to the park which is its main 
business, Braddock Heights has numerous service establishments such 
as a drug store, grocery, barber shop, is the site of several hotels includ- 
ing the Mountain House Hotel and Schley Inn Hotel; that there are several 
apartment houses, a convalescent home and a swimming pool, a garage 
and a trucking business. 


On July 19, 1957, the Commission directed a letter in accordance 
with the then provisions of Section 309 (b) of the Communications Act of 
1934, as amended, to Musical Heights and to Braddock Heights Broadcast- 
ing Company which had by that time filed a competing application for 1320 
kilocycles in Braddock Heights (R-114). This letter referred to the 
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material already filed by Musical Heights concerning Braddock Heights 
but added that it still did not appear that sufficient information had been 
submitted to determine whether Braddock Heights is an integrated com- 
munity. The Commission therefore requested that each applicant submit 
an exhibit showing the town limits of Braddock Heights and any additional 
data which would tend to show it to be an integrated community, The 
Commission specifically requested each applicant to show on its exhibit 
the relation of its proposed 25 mv/m contour to the business and factory 
areas (R-114). On August 19, 1957, Musical Heights answered the 
aforementioned Commission letter stating that Braddock Heights was 
established as a resort development in 1896; that in 1899 the Braddock 
Heights Improvement Company had been formed; that in 1906 the Braddock 
Heights Hotel had commenced operation; that in 1906 the Jefferson and 
Braddock Heights Railway Company had been incorporated (R-118). A 
map was also submitted illustrating the boundaries of Braddock Heights, 


Maryland and its business areas (R-136, 137). On September |12, 1957, 
yet additional information was supplied to the Commission having to do 


with the community of Braddock Heights and showing it to be an isolated, 
integrated entity (R-138-142). 


On September 17, 1957, another communication was directed to the 
two Braddock Heights applicants supplementing the Commission's prior 
letter and including reference to an application filed by Monocacy Broad- 
casting Company for a permit to construct a new standard broadcast sta- 
tion on 1320 kilocycles with one kilowatt of power, daytime only, at 
Gettysburg, Pennsylvania (R-143). On September 19, Musical Heights' 
counsel directed a letter to the Commission (R-145) in which it) was noted 
among other things "that this most recent letter states that it supplements 
the letter of July 19 [dealing with the nature of Braddock Heights] which 
raised several questions which we had felt were resolved. If these mat- 
ters have not been satisfactorily answered, please advise.'' No further 
requests were made by the Commission having to do with the nature of the 
community of Braddock Heights. 
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In April 1958, yet another 309(b) letter was directed to Musical 
Heights, this time including reference to applications by WGET, Gettys- 
burg, Pennsylvania, to change its frequency from 1450 to 1320 kilocycles; 
by Price Broadcasters for a construction permit on 1320 kilocycles at 
Frederick, Maryland; and by Frederick County Broadcasting Company 
requesting a permit on 1320 kilocycles at Middletown, Maryland, all of 
which were mutually exclusive with each other (R-149). No reference 


was made therein concerning the community of Braddock Heights. 


In May 1958, Musical Heights again amended its application, this 
time to specify 1370 kilocycles with 500 watt power, daytime (R-155). 
In June 1958, another 309(b) letter was directed to Musical Heights (R-197) 
indicating that its proposed operation would involve mutual interference 
with station WAYZ, Waynesboro, Pennsylvania, operating on 1380 kilo- 
cycles with one kilowatt of power, daytime only, and that it would receive 
interference from Stations WKIK, Leonardtown, Maryland, and WKMC, 
Roaring Springs, Pennsylvania, each operating on 1370 kilocycles. The 
Commission also raised a question concerning possible adverse effects 
on the radiation pattern of Station WFMD, Frederick, Maryland, which 
might result from the proximity of the WFMD antenna system to that 
proposed by Musical Heights. Again, no further reference was made 
concerning the community of Braddock Heights. 


On July 16, 1958, the Musical Heights 1370 kilocycles application 
was designated for hearing(R -208) to determine the areas and populations 
to which it would render a primary service and the availability of other 
services to such areas; to determine whether the instant proposal would 
cause objectionable interference to Station WAY Z, Waynesboro, Pennsyl- 
vania; and to determine whether the proposal would have adverse effects 
upon the WFMD antenna system. Richard F. Lewis, Jr., Inc., licensee 


of Station WAY Z, and The Monocacy Broadcasting Company, licensee of 


Station WFMD were made parties to the hearing. 
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Monocacy Broadcast ing Company (hereinafter called WFMD) there- 
upon petitioned the Commission to enlarge the hearing issues to include 
a determination of the applicant's financial qualifications to construct 
and operate its proposed station (R-221). Opposition was filed|thereto 
by Musical Heights (R-233) and a pleading in support of the proposed 
enlargement was filed by Richard F. Lewis (hereinafter called) WAY Z) 
(R-247). On December 19, 1958, the Commission denied the WFMD 
petition (R-325). 


WAY Z then filed its own petition to enlarge issues, requesting a 
determination of the type and character of program service proposed to 
be rendered by the applicant and whether it would meet the requirements 
of the populations and areas proposed to be served and a determination 
of the type and character of program service rendered by Station WAYZ 
and whether it meets the requirements of the population and area proposed 
to lose such service (R-261). Again, opposition was filed by Musical Heights 
(R-277). Again, the sister respondent, this time WFMD, came|forward 
with supporting comments (R-280). By order released November 21, 
1958 (R-301), the Commission granted the WAYZ petition and enlarged 
the hearing issues as requested. A request by Musical Heights that the 
Commission reconsider its aforementioned order (R-307) was denied 
(R-349). 
Hearing was held on December 4 and 5, 1958, March 5 and 12, and 
May 22, 1959, the record being closed on the last mentioned date (R-689). 


In July 1959, after all parties had filed their proposed findings of 
fact and conclusions of law, WAYZ filed a petition (R-664) to reopen the 
record and to enlarge the hearing issues to determine whether |the applica- 


tion of Musical Heights proposes to serve primarily a particular city, 


town or other political subdivision as required by Section 3.30(a) of the 
Commission's Rules, and, if not, whether the provisions of the|Rules 
should be waived. Musical Heights opposed this request (R-669), stating 
that the facts upon which WAYZ relied as the predicate of its petition had 
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long been a matter of public knowledge and that, therefore, WAYZ had 

not shown "good cause" for filing its petition more than a year after the 
Musical Heights application had been designated for hearing, after the 
record had been closed, and after proposed findings of fact and conclu- 
sions of law had been filed. The Commission agreed with this position 
and by Order released October 23, 1959 (R-707) denied the WAYZ petition, 
stating that WAYZ had not alleged good cause for its late filing but, even 
had it done so, the Commission indicated its view that the facts presented 
by WAYZ were not of sufficient importance to warrant the reopening of 

the record and the adoption by the Commission on its own motion of the 


requested issue. 


Meanwhile, on September 25, 1959, the Examiner released her 
initial decision (R-688) recommending the denial of the Musical Heights 
application. 


Exceptions were filed by Musical Heights (R-714) and by the Com- 
mission's Broadcast Bureau (R-723). Oral argument was held after which, 
on July 12, 1960, the Commission unanimously reversed the Examiner and 
granted the Musical Heights application (R-784) . 


Both the Examiner and the Commission agreed that the determinative 
question before them was whether the need for the new service proposed 
by Musical Heights! in Maryland outweighed the need for that part of the 
existing service of WAYZ, a Pennsylvania Station, which would be lost to 
it in Maryland as a result of Musical Heights' operation. Both the Exam- 
iner and the Commission found that WAYZ was the only station to whom 
objectionable interference would be caused. They also found that WAYZ 
would lose approximately 10,152 listeners, entirely within the State of 
Maryland, and at distances of 15 to 26 miles south of WAYZ's Penn- 
sylvania site, representing only 6.47% of the listeners within its normally - 
protected service area. It was further found that as against WAYZ's 


loss of these listeners, 45,700 persons in an area of 443.5 square miles, 


stood to gain a new primary service. This figure includes the 10,152 
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persons in the interference area, who would receive a new programming 
service tailored to the needs of rural Maryland listeners; 18,142 resi- 
dents of Frederick, who would receive a third primary service (present 


service stemming only from WFMD in Frederick and WBAL in Baltimore); 
| 


the 660 residents of Braddock Heights who would be getting a first local 
transmission service; and other listeners beyond these specific areas. 
Thus, a net of 36,000 persons would be obtaining new service, as against 
the 10,000 listeners which would be lost to WAYZ. 


Comparing Musical Heights' proposed programming with that of 
WAYZ, the Examiner concluded that the programming of both stations 
was substantially similar. She noted, however, that the interference 
area lay wholly within Maryland and in a predominantly rural area. The 
Examiner conceded, therefore, that the local and state news programs 
of the Braddock Heights station, geared as they were to Maryland interests, 
would undoubtedly be of greater interest to listeners in the interference 
area. Notwithstanding this finding, the Examiner failed to prefer Musical 
Heights in the area of programming. 


In regard to WFMD, the Examiner found, and the Commission agreed, 
that the proposed antenna system of Musical Heights would cause no ad- 
verse effects upon WFMD's directional antenna pattern, and that if any 
adverse effects developed after construction, Musical Heights would bear 
the costs of remedying any defects. | 


In overruling the Examiner, the Commission indicated that it was 
of the opinion that Musical Heights had convincingly established the need 
for the proposed station. It balanced the net gain of additional primary 
service to approximately 36,000 people, including a first local service to 
Braddock Heights and a third primary service to 18,000 residents in the 
comparatively underserved city of Frederick, against the loss of 10,000 
listeners to WAYZ. The Commission further concluded that the Examiner 


had erred in failing to prefer Musical Heights with respect to the greater 
appeal which programs oriented to local Maryland interests would have 
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to listeners in the interference area, as against the present programming 
of WAYZ, designed primarily with the needs of Pennsylvania residents in 
mind. Finally, the Commission ruled that Braddock Heights was such a 
"community" as to be entitled to a local transmission service. Accordingly, 
the Commission reversed the Examiner and granted the Musical Heights 
application. This appeal followed (R-790). 


STATUTES AND RULES INVOLVED 


The applicable statutes and rules not already set out in the Appendix 
to Appellants’ Brief are attached hereto (infra) as an Appendix. 


SUMMARY OF ARGUMENT 


1. Section 3.24 of the Commission's Rules provides that in the 
event a proposed new station will cause interference to an existing 
station, before a permit will be issued to the new station, a determina- 
tion must be made that there is a need for the new service sufficient to 
warrant the loss of service to the existing station. In this proceeding, 
the grant which was made to Musical Heights of a permit to construct 
a new station in Braddock Heights, Maryland, will result in a loss of 
service to Station WAYZ operating from Waynesboro, Pennsylvania. 
Appellants contend that the Commission erred when it concluded that 
there isa greater need for the new service proposed by Musical Heights 
than for the service which will be lost to WAYZ by reason of interference. 
The interference area lies in Maryland. The Commission found that the 
programming of Musical Heights, emanating from Braddock Heights in 
Maryland and under the direction of long-time local residents and former 
area radio employees, would better serve the residents of the interference 
area than does WAYZ whose programs emanate from and are admittedly 
geared to the interests of Pennsylvania. The Commission properly con- 
cluded that a grant to Musical Heights is further justified by the fact that 


it will provide a first local transmission service to Braddock Heights, a 
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separate and distinct community. In addition, it will provide a third 
primary service to the city of Frederick, Maryland, approximately five 
miles away, which city of substantial size now receives local service 
from only WFMD. Its only other primary service stems from WBAL 

in Baltimore, some 50 miles distant. The service which Musical Heights 
will provide to Frederick will create the first local competitive) situation 
in this area. This in itself will serve the public interest, convenience, 
and necessity. It must be kept in mind that no service will be lost to 
anyone. There will merely be a substituting of the Musical Heights 
service for that of WAYZ. For all of the foregoing reasons, it is ap- 
parent that the requirements of Section 3.24 of the Commission's Rules 
have been met and that the Commission's action in granting the|Musical 
Heights application was proper. 


2. Appellants next argue that the grant to Musical Heights was in 
error because Braddock Heights, to which the new station would be assign- 


ed, is not such a community under Section 3.30 (a) of the Commission's 


Rules as to be entitled to a radio station. There is no merit to this con- 
tention. Section 3.30 (a) provides that each standard broadcast |station 
will be licensed to serve primarily a particular city, town, or other 
political subdivision. As a result of several requests made by the Com- 
mission, Musical Heights over an extended period of time submitted 
detailed information to the Commission to the effect that the community 
of Braddock Heights is listed on maps, in official state, county, jand 
Federal records, has its own post office, fire force, water department, 
hotels, apartment houses, private residences, a convalescent home, 
garage, trucking business, barber shop, grocery and drug stores, 
theater, park, and lives and exists as a separate, distinguishable com- 
munity, having done so since long before the turn of the century. As a 
result of this information, the Commission made an administrative de- 
termination that Braddock Heights is a community entitled to a radio 
station. No one sought to place this matter into issue until after the 
hearing record was closed and after proposed findings of fact and 
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conclusions of law were filed. When WAYZ then requested that the 
record be reopened and the issues enlarged to determine this point, 

the Commission properly denied such request on the basis that good 
cause had not been alleged for the late filing nor was there any basis 

for the Commission to reopen the record on its own motion to adopt 

the requested issue. In its final decision, the Commission properly 
affirmed its earlier administrative determination that Braddock Heights, 
with its readily identifiable population grouping, separate and distinct 
from other communities, is unquestionably entitled to its own medium 


of self-expression. 


3. Appellants next argue that the Commission erred in failing to 
enlarge the hearing issues as requested by them to include a determina- 
tion of Musical Heights’ financial qualifications to construct and operate 
its proposed station. The facts contained in the Musical Heights applica- 
tion as well as the detailed opposition which Musical Heights filed with 
the Commission against this petition to enlarge properly led the Com- 
mission to deny this request for enlargement. Not only were there suf- 
ficient funds available with which to construct the proposed station and 
to carry it through its initial period of operation before revenue became 
available from the sale of time, but there was a cushion of funds present 
with which the applicant could meet any unexpected expenses or changes 
in plans. That the Commission made a proper judgment in refusing to 


add a financial issue to this proceeding has been borne out by the passage 


of time, the station having been constructed, having gone on the air in 
December 1960, and already having survived its first crucial months of 
operation. 


ARGUMENT 
I 


THE COMMISSION PROPERLY FOUND THAT THERE IS A GREATER 
NEED FOR THE NEW SERVICE PROPOSED BY MUSICAL HEIGHTS 
THAN FOR THE SERVICE WHICH WILL BE LOST TO WAYZ BY 
REASON OF INTERFERENCE 

Section 3.24 of the Commission's Rules, 47 C.F.R. 3.24, provides 
that an authorization for a new standard broadcast station which will 
cause interference to an existing station will be issued only after a 
satisfactory showing has been made that the need for the proposed 
service outweighs the need for the service that will be lost to the exist- 
ing station by reason of such interference. The proposed new service 
of Musical Heights at Braddock Heights, Maryland, will cause Station 
WAYZ at Waynesboro, Pennsylvania, to lose approximately 10,152 


listeners representing 6.47% of the persons residing within its normally 
protected service area. Therefore, it is necessary to determine whether 
a need exists for the Musical Heights service which justifies this loss of 
service to WAYZ. 


The Commission properly found on the basis of the following facts 
that Musical Heights established in convincing measure the need for its 
proposed service. Musical Heights will bring an additional primary 
service to anet of approximately 36,000 persons ina net area of approximately 
300 square miles. For the residents of Braddock Heights, the service 
would be a first local one. More than half of these persons, the com- 
paratively underserved residents of Frederick, Maryland, would be pro- 
vided with a third primary service. Frederick presently receives only 
one local primary service, that from Station WF MD. Musical Heights 
will provide it with a second service from a site just outside of Frederick. 
The only other primary service the residents of Frederick receive ema- 
nates from Station WBAL located approximately 50 miles away i Balti- 
more. The Commission found that the above recited desirable ends would 
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be accomplished at'a loss to WAYZ of some 10,000 persons in some 140 
square miles. Although these figures represent inroads against WAY Z's 
present populations and areas in the amounts of 6.5% and 10.6%, respec- 
tively, such populations and areas would not lose a service since Musical's 
programming would be substituted therefor. 


The foregoing showing is sufficient to meet the requirements of 
Section 3.24 of the Commission's Rules. The record contains voluminous 
additional data, however, placed into evidence at the hearing as a result 
of an issue added at the specific request of WAY Z looking toward a com- 
parison of the WAYZ programming for the interference area with the 
Musical Heights programming which would be substituted therefor. 
WAYZ must now be bound by the evidence of record which it predicated 
and which properly led the Commission to the conclusion that there is no 
material difference between WAY Z and Musical Heights insofar as their 


basic programming approach is concerned. WAYZ devotes approximately 


27% of its broadcast time to non-entertainment programs. Included in 
this 27% is 11% for news programs and 2.6% for agricultural programs. 
Musical Heights specified 24.5% for non-entertainment programs, of 
which 13.3% would be allocated for news programs and 2.3% for agri- 
cultural programs. Although WAYZ offered evidence to show that its 
agricultural programs have listener appeal in the interference area, 

the Musical Heights farm programs were shown to have at least equal 
interest. In the matter of state and local news, however, the Examiner 
found and the Commission agreed that the applicant's proposed programs, 
geared primarily to Maryland interests are obviously of greater appeal 
to the interference area than WAYZ2's news programs, geared to Pennsyl- 
vania interests. In WAYZ's Reply to Musical's Exceptions to the Ex- 
aminer's Initial Decision, appellant WAY Z admitted (R-752): "Obviously, 
local and state news from WAYZ, located in Pennsylvania near the Mary- 
land border, would refer to Pennsylvania news and would be of more 
interest to the Pennsylvania audience." The same observation is true 

as to virtually every other specialized program type — education, religion, 
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sports, etc. A survey (R-619-620) made by one of the Musical Heights 
principals revealed, for example, that whereas most of the religious 
organizations in Waynesboro, Pennsylvania, look to Harrisburg or to 
other portions of Pennsylvania for direction, those in the interference 
area generally look to Baltimore or other parts of Maryland. Whereas 
the Waynesboro schools are under the Pennsylvania school system, those 
in the interference area are responsible to the Maryland Board of Educa- 
tion. The Commission properly held these factors sufficient to warrant 
a conclusion that there is a greater need in the interference area for the 
programming of the proposed station than for the programming of WAYZ. 


The fact that the three Musical Heights stockholders havea first- 
hand knowledge of the area which they propose to serve as a result of 
their long residence in the area and by virtue of the fact that each of 
them was employed for several years by Radio Station WFMD in nearby 
Frederick, Maryland, the only local radio outlet (R-412), lends further 
credence to the finding which the Commission made that the Musical 
Heights proposal will be geared more to the needs of the area than the 
programming of WAYZ emanating from non-residents in the State of 
Pennsylvania. Still added support can be found for this finding in a 
survey (R-461) made under the direction of the Musical Heights |principals 
in the area wherein the WAYZ signal will be lost. During the course of 
this survey, 85 persons were contacted personally and 669 by telephone. 
The occupations of the persons interviewed varied from aircraft worker 
to writer and ranged percentage-wise from almost half of them being 
housewives to smaller numbers being farmers, retired individuals, shop- 
keepers, railroad employees, etc. These persons listed the first three 
stations that they customarily listen to as WFMD, WJEJ, Hagerstown, 
Maryland, and WBAL, although not necessarily in the order ae 
WAYZ appeared nowhere in this top three listing. 


As part of its "need" argument, appellants assert that the record 
establishes no need at all for a medium of broadcast expression|in Brad- 


dock Heights. In the landmark case of Lawton - Ft. Sill Broadcasting 
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Company, 7 Pike & Fischer, RR 1216, 1233 (1952), the Commission 
stated: 


"We have many times in our past decisions established the 
policy that the absence of a local transmission facility in 
a community constituted under Section 307(b), a showing 
by an applicant of substantial need for radio service. In 
this connection, our decisions have been grounded upon 
the Commission's belief that the public interest requires 
the availability of a local transmission facility to provide 
the population of a community with a program service 
adapted to their needs and with an opportunity for self- 
expression." 


Musical Heights will establish a first local transmission facility in 
Braddock Heights, Maryland. Specifically answering appellants' argu- 
ment on this score, the Commission stated: 


"To be sure, Braddock Heights is unincorporated, but as the 
Commission has many times stated, a community need not 
be incorporated to enjoy consideration in our proceedings. 
Moreover, as detailed by the findings and as contended for 
by respondents, it lacks many of the attributes usually 
characteristic of larger communities. However, the ab- 
sence of these formal attributes does not gainsay the es- 
sential nature of the community as an identifiable popula- 
tion grouping separate and distinct from the larger com- 
munity of Frederick. Certainly, the modest size of Braddock 
Heights does! not alone render the community ineligible for a 
radio station of its own. In the present situation, we have an 
applicant requesting that it be permitted to locate and operate 
in a small but separate and definable community. No other 
applicant is contending that it can make a more fair, efficient, 
and equitable use of the frequency elsewhere. The need for 
the service proposed has been shown to outweigh the need 
for the service to be lost because of adjacent channel inter- 
ference. Under these circumstances, the applicant is clearly 
entitled to a grant." 


This ruling is a sound one. 


From the foregoing it can be seen that there is more of a need for 
the new service proposed by Musical Heights than there is for WAYZ's 
service which will be lost by reason of interference from Musical Heights. 


To summarize, the interference area lies in Maryland. The programming 
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of Musical Heights, emanating from Braddock Heights in Maryland and 
under the direction of longtime local residents and former area radio 
employees, would better serve the residents of the interference|/area 
than does WAY Z whose programs emanate from and are admittedly 
geared to the interests of Pennsylvania. A survey contained in the 


record reveals that none of the substantial number of persons inter- 


viewed in the interference area listed WAYZ among the first three 

stations to which they customarily listened. A grant to Musical] Heights 

is further justified by the fact that it will provide a first local trans- 
mission service to Braddock Heights, a separate and distinct community. 
In addition, it will provide a third primary service to the city of Frederick, 
Maryland, approximately five miles away. Frederick, Maryland, now 
receives local service from only WFMD. Frederick's only other primary 
service stems from WBAL in Baltimore, some fifty miles distant. The 
service which Musical Heights will provide to Frederick will create 
healthy competition, a situation which serves the public interest. 


Accordingly, appellants' argument on this point must be rejected. 


0 


THE COMMISSION PROPERLY FOUND BRADDOCK HEIGHTS 
TO BE A "CITY, TOWN, OR OTHER POLITICAL SUBDIVISION" 
WITHIN THE MEANING OF SECTION 3.30 (a) OF ITS RULES 
Appellants argue that the Commission was arbitrary and capricious 
in concluding that Braddock Heights is a community under Section 3.30 
(a) of the Commission's Rules, 47 C.F.R. 3.30 (a), which Section provides, 
in pertinent part, that "each standard broadcast station will be licensed 
to service primarily a particular city, town, or other political subdivision 
which will be specified in the station license and the station will be con- 
sidered to be located at such place." 


Procedurally, Musical Heights believes that appellants have long 
since lost their right to raise this point. A review of the Musical Heights 
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file at the Commission reveals that as long ago as April 1957, the Com- 


mission had sought information from Musical Heights as to whether or 
not Braddock Heights is an integrated community. In June 1957, Musical 
Heights filed data showing Braddock Heights to be an isolated, homogene- 
ous community. Additional information in this regard was requested by 
the Commission by letter of July 1957. In August and September 1957, 
still further material was supplied. At this point, the Commission made 
an administrative determination that Braddock Heights is a community 
entitled to a radio station. Although letters were directed to Musical 
Heights by the Commission in September 1957, April 1958 and June 1958, 
no further mention was ever made of this matter. Also, the point was 
not included in the issues upon which the Commission ultimately desig- 
nated the Musical Heights application for hearing in July 1958. 


No one sought an enlargement of the hearing issues in this regard 
until after the record was closed and after proposed findings of fact and 
conclusions of law were filed. Only then did WAYZ request that the record 
be reopened and that the issues be enlarged to determine whether the ap- 
plication of Musical Heights proposes to serve primarily a particular 
city, town or other political subdivision as required by Section 3.30 (a) 
of the Commission's Rules, and, if not, whether the provisions of the 
Rules should be waived. Musical Heights opposed this request, stating 
that the facts upon which WAYZ relied as the predicate of its petition had 
long been a matter of public knowledge and that, therefore, WAYZ had 
shown no good cause for filing its petition more than a year after the 
Musical Heights application had been designated for hearing, after the 
record had been closed, and after proposed findings of fact and conclu- 
sions of law had been filed. The Commission agreed with this position 
and denied the WAYZ petition, stating that it had not alleged good cause 
for the late filing of its petition, but, even had it done so, the Commission 
indicated its view'that the facts presented by WAYZ were not of sufficient 
importance to warrant the reopening of the record and the adoption by the 
Commission on its own motion of the requested issue, 
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For the foregoing reasons, Musical Heights does not believe this 
matter is properly in issue here. Since the question has been raised, 
however, the following comments are made: 


The information contained in the Commission's files and supplied 
by Musical Heights reveals that Braddock Heights is a community whose 
residents are under the Rules of the Commission entitled to a local radio 


station. It is listed on maps, in official state, county and Federal records, 


has its own post office, fire force, water department, hotels, apartment 
houses, private residences, a convalescent home, garage, trucking 
business, barber shop, grocery and drug stores, theater, park, and lives 
and exists as a separate, distinguishable community, having done so since 
long before the turn of the century. 


The Commission properly stated in its decision that: 


"The evidence shows that Braddock Heights is, for the most 
part, a residential community with a small business area 
and that it is located 5 miles west of Frederick. It does 
not appear that it is so closely tied to Frederick or any 
other community for any 307 (b) purpose. So far as the 
record shows, it maintains a distinct and essentially iso- 
lated existence, and there is no question but that — in the 
absence of the interference and technical problems re- 
flected by the issues herein — the applicant would have 
been entitled to a grant without hearing. 


> 


"To be sure, Braddock Heights is unincorporated, but as 
the Commission has many times stated, a community need 
not be incorporated to enjoy consideration in our proceed- 
ings. Moreover, as detailed by the findings and as con- 
tended for by respondents, it lacks many of the attributes 
usually characteristic of larger communities. However, 
the absence of these formal attributes does not gainsay 
the essential nature of the community as an identifiable 
population grouping separate and distinct from the larger 
community of Frederick. Certainly, the modest size of 
Braddock Heights does not alone render the community 
ineligible for a radio station of its own. In the present 
situation, we have an applicant requesting that it be per- 
mitted to locate and operate in a small but separate and 
definable community. No other applicant is contending 
that it can make a more fair, efficient, and equitable use 
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of the frequency elsewhere. The need for the service 
proposed has been shown to outweigh the need for the 
service to be lost because of adjacent channel inter- 
ference. Under these circumstances, the applicant is 
clearly entitled to a grant." 


Appellants mistakenly reply upon the Commission's decision in 
Denbigh Broadcasting Company, 28 F.C.C. 393, 18 Pike and Fischer 
R.R. 449. That case is easily distinguishable upon its facts. There, a 
3.30 (a) issue was specifically framed by the Commission. There, the 
applicant admitted there was a violation and requested a waiver. There, 
Denbigh, although once a city, was no more, having been merged with and 
integrated into Newport News. 


The purpose of Section 3.30 (a) is to be sure that each station may 
be positively identified with an ascertainable community. Braddock 
Heights is not part of any other metropolitan area. That its population 
ig small is no bar. Radio Station WNNY has operated on 690 kilocycles 
with 250 watts of power daytime only at Warsaw, Virginia since 1949. 
According to the 1950 Census, the population of Warsaw Numbered 
435 persons. Robert F. Lewis, Jr., Inc., is itself the licensee of 
Station WELD, operating on 690 kilocycles with 500 watts of power at 
Fisher, West Virginia. Whereas Braddock Heights had a population of 
660 in 1950, Fisher's 1950 Census revealed 30 persons (R-692). 


The precedent case before the Commission dealing with the ques- 
tion of what may be considered a community is Mercer Broadcasting Co., 
13 Pike & Fischer RR 891, 909 (1957), where an application was filed 
for Levittown and Fairless Hills, two contiguous areas in Lower Bucks 
County, Pennsylvania. Neither of these communities had any established 
boundaries and neither was a political entity. The Commission held that 
neither the lack of corporate status nor of clearly defined boundaries 
was decisive, and the "fact that they are a particular kind of community, 
i.e., residential” does not prevent their being treated as separate entities. 
See also Huntington Broadcasting Co., 6 Pike & Fischer RR 569 (1950) 


and Gulf Beaches Broadcasting Co., 8 Pike & Fischer RR 476 (1954). 
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The Commission properly found Braddock Heights, with its readily 
identifiable population grouping, separate and distinct from other com- 
munities, to be a community within the meaning of its Rules. 


Il 


THE COMMISSION PROPERLY DENIED APPELLANTS ' REQUEST FOR 
ENLARGEMENT OF THE ISSUES TO DETERMINE THE FINANCIAL 
QUALIFICATIONS OF MUSICAL HEIGHTS AND PROPERLY FOUND 
MUSICAL HEIGHTS TO BE FINANCIALLY QUALIFIED 
A cursory inspection of the facts of record in this proceeding re- 
veals clearly and immediately that there is no merit to appellants’ con- 
tention that the Commission erred in denying WF MD's petition,| joined 
in by WAYZ, requesting enlargement of the hearing issues to determine 
the financial qualifications of Musical Heights. The Musical Heights 
application plus its opposition to the aforementioned petition to enlarge, 
containing up-to-date balance sheets and loan and other commitments 
(R-233), reflect the following plan for financing Musical Heights' pro- 
posed operation. Messrs. Shank, Staub and Fisher, the three Musical 
Heights stockholders, formed a partnership for the express purpose of 
purchasing the equipment necessary for the construction of the proposed 
Braddock Heights station with the intent to rent such equipment to the 
applicant corporation for the sum of $4500 per year. In addition, Messrs. 
Shank, Staub and Fisher each subscribed to $2500 worth of stock in the 
applicant corporation. Also, the partnership agreed to loan the corpora- 
tion the sum of $10,000 to cover its initial cost of construction and opera- 
tion. Thus, the corporation had available to it the sum of $17,500. The 
record shows that the Musical Heights first year's expenses would be as 
follows: $4500 payable to the partnership for the rental of equipment; 
$5832 necessary for the operation of the station for its first two months 
on the air before revenues for the sale of time would become ayailable 
to it (one-sixth of the $35,000 estimated to cover the first twelve months 
operating expenses). Adding to this the $1,000 which was allocated by 
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Musical Heights to cover miscellaneous expenses, itcan be seen that 

only $11,332 would be required by Musical Heights to carry it through 

its first year's operation. The Commission properly found that Musical 
Heights’ capital of $17,500.00 was sufficient to meet these expected costs 
and to provide a cushion to meet any unexpected expenses. The record 
reveals that the respective partners had more than sufficient assets with 
which to purchase the equipment which would be rented to the corpora- 
tion and with which to meet their loan commitment to the applicant. The 
total assets of the partnership, being the combined net worth of the three 
partners, was shown to be in excess of $81,000. In addition, the partners 
had available to them bank loan commitments totaling $15,000. Thus, 

the amount of money in reserve was substantial. A further cushion was 
present by virtue of the fact that the station would ultimately enjoy revenue 
from the sale of time which would add to the amount of funds available to 
it. The Commission, drawing on its experience in regard to a large num- 


ber of new stations, has determined that it is proper to consider estimated 


revenues in determining financial qualifications: WDOD Broadcasting 
Corporation, 9 Pike & Fischer, RR 214. It has repeatedly been held 
that the test for financial qualifications under the Communications Act 


is whether the applicant has the overall financial ability to construct and 
operate its proposed station for a sufficient time to give ita reasonable 
opportunity to develop adequate revenues either through new business, 

or by competition for existing business. See Scripps-Howard Radio, Inc. 
vy. Federal Communications Commission, 89 U.S. App. D.C. 13, 17, 189 
F.2d 677, 681; Carrol Broadcasting Co. v. F.C.C., 103 U.S. App. D.C. 346, 
258 F.2d 440; Voice of Cullman, 14 F.C.C. 770, 774-775; Southeastern 
Enterprises, 22 F.C.C. 605, 610; In re Application of Iredell Broadcasting 
Co., 23 F.C.C. 79; In re Application of Peninsula Broadcasting Corp., 17 
Pike & Fischer RR 875, 876 (1958); In re Application of Kokomo Pioneer 
Broadcasters, 6 Pike & Fischer RR 285 (1950); In re Application of San- 
ford A. Schafitz, 24 F.C.C. 363 (1958). 
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Appellants allege that Braddock Heights does not give promise 
of substantial revenue. Since underserved Frederick is only five miles 
removed from Braddock Heights and will receive primary service from 
Musical Heights, this larger community will be a fertile field for revenue. 
The latter fact is undoubtedly a motivating factor in WFMD's strong and 
continued resistance to the Musical Heights grant notwithstanding the 
resolution during the hearing of the problem of possible interaction be- 
tween its antenna system and that proposed by Musical Heights. Appel- 
lants have raised a great cacophony over the fact that in the Musical 


Heights application it was indicated that studio space would be rented 


in Braddock Heights and that an inexpensive transmitter house would 

be erected, whereas at the hearing one of the Musical Heights’ prin- 
cipals stated that the applicant contemplated a combined studio-trans- 
mitter building at its transmitter site. The above financial information 
reveals that there is no question but that Musical Heights had sufficient 
funds available to erect such a combined building if it desired. |This 
matter was before the Commission at the time it declined to enlarge 

the issues, the applicant at that time pointing out the further fact that 

its transmitter site was owned by one of its principals and that such 
individual was willing and financially able to construct any type/of studio 
facilities Musical Heights desired and would then rent such facilities to 
the applicant. 


Section 3.31 of the Commission's Rules provides: 


"Authority to move main studio, — The licensee of a statio 
shall not move its main studio outside the borders of the 
borough or city, state, district, territory, or possession 
in which it is located, unless such move is to the location 
of the station's transmitter, without first securing a modi(- 
fication of construction permit or license. The licensee 
shall promptly notify the Commission of any change in lo- 
cation of the main studio." 


Under this Rule, a change in studio plans so as to locate the 
studio at the station's transmitter site can be effected merely by notify- 
ing the Commission of the change. Such notification was given on December 
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5, 1961, when Musical Heights filed with the Commission its application 
for a license to cover its Braddock Heights construction permit, the grant 
of which is the subject of this appeal. On December 14, 1960 the Commis- 
sion authorized the applicant (to whom call letters WMHI were assigned) 
to conduct program tests. Station WMHI has been on the air since that 
time. 


Exhibit 2 attached to the WMHI license application revealed that: 


"Musical Heights, Inc. rents all its radio equipment 
and property from the partnership of Shank, Staub, and 
Fisher who are also the equal stockholders of Musical 
Heights, Inc.| It was decided at a meeting of the partner- 
ship of Shank, Staub, and Fisher, that it would save con- 
siderable expense, in the long run, if radio station WMHI 
housed its complete broadcasting facilities at the trans- 
mitter site, including studios, transmitter, and offices. 
The building was constructed after WMHI received its 
construction permit on July 1960." 


In the recently decided case of Brown Telecasters, Inc. v. Federal 


Communications Commission, _U.S. App. D.C.__, __F.2d__ (No. 
15,644, decided February 16, 1961), this Court considered an allegation 
that misrepresentations had been made concerning the applicants’ studio 


proposal. There, as here, the Commission had considered the allegations 
of appellant and found them to be without merit. The Court stated at page 
5 of the Slip Opinion: 


"Nor do we find any public injury here, especially in view of 
the fact that ‘Television Broadcasters has secured Commis- 
sion approval of a new studio site within the city limits, for 
which a waiver of the ‘studio rule’ is unnecessary. This 
Court may not properly remand a case to the Commission 
when no public end can be served thereby. 'The Communi- 
cations Act of 1934 did not create new private rights. The 
purpose of the Act was to protect the public interest in 
communications. * * * Federal Communications Commis- 
sion v. Sanders Radio Station, 309 U.S. 470, 477." ms 


To summarize, there is no question but that the partnership of 
Shank, Staub and Fisher could and did purchase the necessary equipment 
and did make it available to the applicant corporation. There is no question 
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but that the corporation had sufficient funds to construct and did construct 
the proposed station. There is no question but that Musical Heights had a 
cushion of additional funds available to take care of any unforeseen ex- 
penses. That the Commission made a proper judgment in refusing to 

add a financial issue to this proceeding has been borne out by the passage 
of time. As indicated, during the pendency of this appeal, the station has 
been constructed, has gone on the air, and has survived the first two 
crucial months of operation. 


IV 


THE COMMISSION'S DECISION FULLY COMPLIES WITH THE REQUIRE- 
MENT THAT SUCH DECISIONS SHALL INCLUDE FINDINGS OF FACT, 
LAW, OR DISCRETION, PRESENTED ON THE RECORD 


Appellants' argument that the Commission's final decision does 
not comply with Section 409 (b) of the Communications Act, Section 8 of 


the Administrative Procedure Act, and Section 1.157 (b) of the Commis- 
sion's Rules in that it does not contain findings of fact and conclusions of 
law on all material issues of fact, law or discretion presented in the 
record is without merit for the reasons set forth in appellee's brief 
supported by the cases there noted. Intervenor Musical Heights adopts 
this portion of appellee's brief. 


vV 


APPELLANTS ARE PRECLUDED FROM RAISING AB INITIO THE TECHNICAL 
ARGUMENT THAT THE COMMISSION "ERRED IN FAILING TO DETERMINE 
WHETHER THE PUBLIC INTEREST, CONVENIENCE AND NECESSITY WILL 
BE SERVED BY GRANTING THE MUSICAL HEIGHTS APPLICATION.” 
Appellants argue that the decision in this proceeding must be re- 
versed since it is devoid of the required determination by the Commis- 
sion that the public interest, convenience, and necessity would be served 
by a grant of the Musical Heights application. According to this Court's 
ruling in Albertson v. Federal Communications Commission, 100 U.S. 
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5, 1961, when Musical Heights filed with the Commission its application 
for a license to cover its Braddock Heights construction permit, the grant 
of which is the subject of this appeal. On December 14, 1960 the Commis- 
sion authorized the applicant (to whom call letters WMHI were assigned) 
to conduct program tests. Station WMHI has been on the air since that 


time. 


Exhibit 2 attached to the WMHI license application revealed that: 


"Musical Heights, Inc. rents all its radio equipment 
and property from the partnership of Shank, Staub, and 
Fisher who are also the equal stockholders of Musical 
Heights, Inc.| It was decided at a meeting of the partner- 
ship of Shank, Staub, and Fisher, that it would save con- 
siderable expense, in the long run, if radio station WMHI 
housed its complete broadcasting facilities at the trans- 
mitter site, including studios, transmitter, and offices. 
The building was constructed after WMHI received its 
construction permit on July 1960." 


In the recently decided case of Brown Telecasters, Inc. v. Federal 


Communications Commission, _U.S. App. D.C.__, __F.2d___ (No. 
15,644, decided February 16, 1961), this Court considered an allegation 
that misrepresentations had been made concerning the applicants’ studio 


proposal. There, as here, the Commission had considered the allegations 
of appellant and found them to be without merit. The Court stated at page 
5 of the Slip Opinion: 


"Nor do we find any public injury here, especially in view of 
the fact that Television Broadcasters has secured Commis- 
sion approval of a new studio site within the city limits, for 
which a waiver of the ‘studio rule’ is unnecessary. This 
Court may not properly remand a case to the Commission 
when no public end can be served thereby. ‘The Communi- 
cations Act of 1934 did not create new private rights. The 
purpose of the Act was to protect the public interest in 
communications. * * * Federal Communications Commis- 
sion v. Sanders Radio Station, 309 U.S. 470, 477.'" 


To summarize, there is no question but that the partnership of 
Shank, Staub and Fisher could and did purchase the necessary equipment 
and did make it available to the applicant corporation. There is no question 
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but that the corporation had sufficient funds to construct and did construct 
the proposed station. There is no question but that Musical Heights had a 
cushion of additional funds available to take care of any unforeseen ex- 
penses. That the Commission made a proper judgment in refusing to 

add a financial issue to this proceeding has been borne out by the passage 
of time. As indicated, during the pendency of this appeal, the station has 
been constructed, has gone on the air, and has survived the first two 
crucial months of operation. 


IV 


THE COMMISSION'S DECISION FULLY COMPLIES WITH THE REQUIRE- 
MENT THAT SUCH DECISIONS SHALL INCLUDE FINDINGS OF FACT, 
LAW, OR DISCRETION, PRESENTED ON THE RECORD 
Appellants’ argument that the Commission's final decision does 


not comply with Section 409 (b) of the Communications Act, Section 8 of 


the Administrative Procedure Act, and Section 1.157 (b) of the Commis- 
sion's Rules in that it does not contain findings of fact and conclusions of 
law on all material issues of fact, law or discretion presented in the 


record is without merit for the reasons set forth in appellee's brief 
supported by the cases there noted. Intervenor Musical Heights adopts 
this portion of appellee's brief. 


Vv 


APPELLANTS ARE PRECLUDED FROM RAISING AB INITIO THE TECHNICAL 
ARGUMENT THAT THE COMMISSION "ERRED IN FAILING TO DETERMINE 
WHETHER THE PUBLIC INTEREST, CONVENIENCE AND NECESSITY WILL 
BE SERVED BY GRANTING THE MUSICAL HEIGHTS APPLICATION." 
Appellants argue that the decision in this proceeding must be re- 
versed since it is devoid of the required determination by the Commis- 
sion that the public interest, convenience, and necessity would be served 
by a grant of the Musical Heights application. According to this Court's 


ruling in Albertson v. Federal Communications Commission, 100 U.S. 
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App. D.C. 103, 243 Fed. 209 (1957), the Commission must in the first 
instance be given an opportunity to consider specifically the complained 
of matter. WAYZ and WFMD therefore should have petitioned the Com- 
mission for reconsideration in regard to this matter of form. Having 
failed to do this, they are barred from raising this argument now for the 
first time. 


CONCLUSION 


For the foregoing reasons the decision of the Federal Communica- 


tions Commission granting the application of Musical Heights, Inc. for a 


construction permit to establish a new daytime standard broadcast station 
to operate on 1370 kilocycles at Braddock Heights, Maryland and the Memo- 
randum Opinion and Order of the Commission denying the Petition of Ap- 
pellants to enlarge the issues in the hearing on the Musical Heights applica- 
tion to determine the financial qualifications of the applicant should be 
affirmed. 


Respectfully submitted, 


HARRY J. DALY 
LENORE G. EHRIG 


1026 Pennsylvania Building 
Washington 4, D. C. 


Attorneys for Intervenor, 
Musical Heights, Inc. 


Of Counsel: 


Leonard S. Joyce 


APPENDIX 


The pertinent parts of the Statutes and Rules to which references 
are made herein and which are not contained in the Appendix to Appel- 
lants' brief follow: 


STATUTES 
COMMUNICATIONS ACT OF 1934, AS AMENDED: o 
Act of June 19, 1934, c. 652, 48 Stat. 1064, 47 U.S.C.A. 151 et seq. 


Section 307 (b). In considering applications for licenses, 
and modifications and renewals thereof, when and in 
so far as there is demand for the same, the Commis- 
sion shall make such distribution of licenses, frequen- 
cies, hours of operation, and of power among the 
several states and communities as to provide a fair, 
efficient, and equitable distribution of radio service 
to each of the same. 


RULES 


RULES AND REGULATIONS — FEDERAL COMMUNICATIONS COM- 
MISSION: 


Part 3 — Radio Broadcast Services, 1 Pike and Fischer 
Radio Regulation 53:1 — 53:912. 

Section 3.31 Authority to move main studio. — The license 

of a station shall not move its main studio outside the borde 

of the borough or city, state, district, territory, or posses- 


sion in which it is located, unless such move is to the location 


of the station's transmitter, without first securing a modifi- 
cation of construction permit or license. The licensee shall 
promptly notify the Commission of any other change in loca- 
tion of the main studio. 
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may be summarized as follows: 


I. Neither (a) substantial evidence of record nor 
(b) required findings of basic fact support the Commis- 


sion's conclusions: 
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(1) that Braddock Heights is a "city, town, or other 
political subdivision" 2s required for station location 
under 3.30(a) of the Rules; 


(2) that there is greater need for the Braddock Heights 
station than for the WAYZ service lost due to 


interference; 
(3) that Musical Heights is financially qualified; 


Il. The Decision is fatally defective under 309(a) of the 
Communications Act in failing to conclude whether the public 
interest, convenience, and necessity will be served by the 


Musical Heights grant; and 


Il. The Commission erred in refusing to accord appellants 
a hearing on the financial qualifications of Musical Heights. 


This brief, due to the limitations of space, replies only to the principal 
contentions of appellee and intervenor in opposition to the above points. 
The absence of a specific reply to an opposing contention is not to be 
interpreted as any indication of appellants’ acceptance of its correctness. 


ARGUMENT 


THE LACK OF EVIDENCE AND FINDINGS OF FACT THAT BRAD- 

DOCK HEIGHTS IS A "CITY, TOWN, OR OTHER POLITICAL 

SUBDIVISION” AS REQUIRED BY RULE 3.30(a) 

Both appellee and intervenor, in arguing that the Commission 
correctly found Braddock Heights to be a “city, town, or other political 


subdivision" within the requirement of Rule 3.30(a), refer to many 


matters which were not a part of the record (either the transcript or 


exhibits) before the Examiner or the Commission and incorporated in 
the findings upon which the Decision was based. They both, for the 
probable purpose of endeavoring to strengthen their arguments, also 
seek to broaden the Rule by implying that the requirement is merely 
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that a station must be located in a "community" - a designation that 
clearly has no proper part in the application of this Rule. 


Even if it were only necessary to establish Braddock Heights as 


a "community", it would still be significant that the intervenor proposed 
no programming for the little locality. This is in spite of the fact that 
the intervenor boasted (Proposed Find. #3, p. 29) that it would "provide 
a first local service to Braddock Heights, Maryland, a city [sic] of 
approximately 660 residents.” 2 Obviously, the traditional reason for 


assigning a station toa community to provide an outlet for local self- 
expression could not be achieved because there was and is practically 
no locality to express itself. That is no doubt why there was no proposal 
to program for Braddock Heights. 


Both appellee and intervenor emphasize the fact that appellants did 
not seek to enlarge the issues to include a determination under Rule 
3.30(a) until after the record was closed. However, they do not include 
the reason. Appellants considered that the Rule had been promulgated 
pursuant to statutory authority; that, presumably, the requirement of its 
provisions was in the public interest; and that any operation inconsistent 
therewith would not be in the public interest. Appellants, therefore, 
believed that a determination as to whether or not the proposed Braddock 
Heights operation would comply with the Rule would be comprehended by 
the last issue in the proceeding, namely, "'to determine, in the light of 
the evidence adduced pursuant to the foregoing issues, whether a grant 
of the instant application would serve the public interest, convenience, 
and necessity." Accordingly, appellants did not believe that a specific 


1 In Southern Indiana Broadcasters, Inc. (1958), 24 F.C.C. 521, the Commis- 
sion denied a first broadcast facility to an incorporated community of 1,324 having 
its own police department, fire department, and taxing authority, a privately- 
owned water system, schools, churches, a newspaper, civic, service, and social 
organizations, and business concerns. A much larger community ten miles 
distant. In the course of its Decision the Commission observed (531) that "the 
policy favoring the establishment of a first local transmission service is nor- 
mally regarded as being decisionally significant where the community is of 
‘appreciable’ or 'substantial' size." 
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issue was necessary to permit consideration of the Rule. Not until the 
Commission's Broadcast Bureau, in its Reply to appellants' proposed 
findings and conclusions, took a different position did appellants, out of 
an excess of caution, petition for enlargement on this point only if the 
Commission should also believe that the provisions of the Rule must be 
disregarded unless specifically placed in issue = 


The Commission obviously did not consider enlargement neces- 


sary because, after denying the petition, it took pains to decide the issue 
even though it had not been specifically adopted. Furthermore, it did so 
on the basis of the record which was properly before it and had been 
before the Examiner - not upon material which had been filed before the 
Musical Heights application had even been designated for hearing and 
which was not inserted in the hearing record. It would seem elementary 
that the soundness of the Commission's Decision must be determined by 
the facts found therein. Nonetheless, both the Commission and the inter- 
venor now seek support far afield. 


All of the findings upon which the Commission based its conclusion 
that Braddock Heights is a "city, town, or other political subdivision" 
are found in the Examiner's initial decision (Find. 4, R. 690). The inter- 
venor specifically excepted to most of these facts as "immaterial", in- 
cluding those contained in the Examiner's footnote 3 (R. 690), but the 
Commission denied the exception on the ground that "the findings are 
material under the issues specified" (R. 789). This may only be inter- 
preted to mean that the Commission itself considered that this deter- 
mination was comprehended by the above-quoted "public interest” issue 
just as contended by appellants. These findings, which are set forth in 


———— 


2 In its Reply the Broadcast Bureau contended that, because "the question of 
whether the operation proposed by Musical Heights, Inc., was inconsistent with 
the provisions of §3.30(a) of the Commission's Rules was not placed in issue", 
those provisions "cannot now be employed as a basis for denying the instant 
application." 
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appellants’ brief (pp. 18-19),° are the only findings upon which) the Com- 
mission could legitimately base its Decision. The Commission appar- 
ently realized as much at the time but considered the findings adequate. 
Now that its Decision is being reviewed it is endeavoring to go beyond 
the findings - to comb the documents which were not even introduced 
into evidence - in the hope of unearthing support for its conclusion and 
Decision. Obviously, this may not be permitted. If the Commission did 
not adopt findings sufficient to support its Decision, reversal by this 
Court is the only alternative. (See the statutory provisions and the 
cases cited by appellants in their brief, pages 22-23.) 


It also should be noted that Musical Heights did not request and that 
the Commission did not grant a waiver of the Rule. Instead, it concluded 
(Par. 9, R. 786), on the basis of the recited facts, that Braddock Heights 
is a "city, town, or other political subdivision". Upon the soundness of 
that conclusion the Decision must be judged. Does not the Commission's 
Rule mean anything? Is not the Commission, like any other agency, 
bound by its own Rule? If so, the reasonableness of its interpretation of 
that Rule is surely a proper subject of review. 


Parenthetically, mention might be made of the Commission's and 
the intervenor's reference to Station WELD, Fisher, West Virginia, for 
which the Commission had granted a construction permit, without hear- 
ing, to Richard F. Lewis, Jr., who was the same individual then in con- 
trol of appellant Lewis herein. No interference problem was |there 
involved. No other parties were involved. The applicant (File No. BP- 
9699) had carefully explained that he had specified Fisher, a yery small 
community, because he was seeking to provide service to a rural area 
which included two incorporated communities (Petersburg and Moore- 
field) of some importance and a third (Romney) of minor importance, 


president, although testifying that he was familiar with the community of Brad- 
dock Heights, did not know whether there was any form of local gove: 
As noted above, the Commission considered this to be "material under the issues". 
(R. 690). 


S Appellants' brief omitted footnote 3, which reads: "The zmunity vice- 


ent." 
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no one of which had a radio station. The applicant selected Fisher be- 
cause it was mid-way between the two larger communities and because 
the rivalry between the latter made it unwise to locate a station in either 
of them. The Commission apparently considered that the unusual circum- 
stances warranted a waiver of Rule 3.30(a), thus providing a facility 
which would afford radio representation to three communities, each of 


which qualified as a "city, town, or other political subdivision." 


Here there are no such extenuating circumstances. That is probably 
the reason that in its brief the Commission tries so hard to divert atten- 
tion from Rule 3.30(a) and direct it to Section 307(b) of the Act, contending 
that Braddock Heights is a “community” within the allocation concept of 
the latter provision. The intervenor contents itself with the observation 
(Br. p. 19) that "The Commission properly found Braddock Heights, with 
its readily identifiable population grouping, separate and distinct from 
other communities, to be a community within the meaning of its Rules.” 
(Emphasis supplied.) But neither even attempts to explain why Braddock 
Heights may properly be designated a "city, town, or other political sub- 
division” as required by Rule 3.30(a) or to point out any findings to sup- 


port such a designation. < 


Appellants have already cited cases (Br. p. 20) interpretative of 
the key phrase "political subdivision” . Significantly, neither the Com- 
mission nor the intervenor questions the interpretation, or even claims 
that Braddock Heights is a “political subdivision". They only assert 
that it is a community for allocation purposes under Section 307(b). 
Such an assertion merely begs the question, which is whether Braddock 
Heights is a "city, town, or other political subdivision". The use of the 
adjective "other" clearly also places "city" and "town" in the political 


—— 


- As above noted, the question of a waiver of the Rule is not involved because a 
waiver was neither requested nor granted. Furthermore, there were no facts 
found to provide good cause for a waiver if one were requested. That is no doubt 
the reason that the Commission went ahead and held that the requirement of the 
Rule had been met. It is the validity of that conclusion which is here in question. 
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subdivision category. This would be a normal designation in any event. 
A city or town is a political subdivision of the state for such govern- 
mental purposes as are placed in its charge. See Supreme Forest 
Woodmen Circle v. City of Belton (C.C.A. Tex. 1938), 100 F. 2d 655, 
657. The word "political" itself pertains to government and the conduct 
or administration of government. Norton v. Letton (1937), 271 Ky. 353, 
11 S.W. 2d 1053, 1057; Fisher v. Masters (1938), 59 Idaho 366) 83 P. 2d 
212, 217; State v. Civic Action Committee (1947), 238 Iowa 851, 28 N.W. 
2d 467, 470; Wilson v. Loew's, Inc. (1956), 142 C.A. 2d 183, 298 P. 2d 
152, 157. 


The only map of Braddock Heights was originally supplied by 
intervenor and is quite revealing. (R. 558.) It supports the Examiner's 
description which was adopted by the Commission: "for the most part, 
a residential community and to some extent an entertainment area in 
that an amusement park is located there which operates in the summer- 


time"; "its business area consists of a pavilion and an auditorium (in 


the amusement part) and two other buildings not further identified.” 
Intervenor's vice-president, who testified that he was familiar with 
Braddock Heights, did not know whether there was any form of local 
government; certainly, none is disclosed on the record. There is a 
volunteer fire department but "no local police department, chamber of 
commerce, church, or school", nor is there "any service club or 
fraternal organization, such as Lions, Elks, Moose, or Masons". The 
exact population of Braddock Heights is not known but it is less than 
1,000 because it is not included in the 1950 Census tabulation] listing 
the population of all Maryland incorporated and unincorporated places 
of 1,000 or more. The Commission's Decision refers (Par. 7, R. 785) 
to "the 660 residents of Braddock Heights", which is the figure used in 
this appeal. 


These are the only facts found by the Commission and so are the 
only facts upon which it may rely to support its conclusion that 
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Braddock Heights is'a "city, town or other political subdivision". Appel- 
lants insist that they do not support the conclusion, which must, there- 
fore, be considered arbitrary and to require reversal. © 


THE LACK OF EVIDENCE AND FINDINGS OF FACT RE THE NEED 
FOR SERVICE GAINED v. WAYZ SERVICE LOST 

The appellee first argues that since the record shows that Frederick 
now has one local station, with primary service from a second, the Com- 
mission properly determined Frederick to be in need of a third primary 
service. But the existence of two primary services in this community of 
18,000 does not per se prove it is "underserved". It cannot reasonably be 
concluded that Frederick needs another service unless the evidence also 
shows that WFMD and WBAL, which now serve Frederick, do not meet 
this community's program requirements. The record is barren of such 
evidence, although hearing issue No. 3, on which the applicant had the 
burden of proof, calls for determination of the program "requirements 
of the populations and areas proposed to be served.” Since there is no 
evidence as to unfulfilled program needs of Frederick, there can be no 
basic findings of fact to support the Conclusion that the residents of 


Frederick are "comparatively underserved". 


Interstate Broadcasting Company v- Federal Communications Com- 
mission (1959), 105 U.S. App. D.C. 224, 265 F. 2d 598, is cited by appel- 


lee in support of this conclusion. But the facts in the Interstate case were 
quite different. There the Paducah station would provide, inter alia, a 
first nighttime local service to 10,000 people, 60 per cent of whom were 


without any primary service. Here Frederick has local service from 
WFEMD, and service from WBAL. Moreover, in the Interstate case the 
hearing issues were limited to area and population determination, and 


—— 


S On page 15 of its Brief, appellee attempts to bolster the Decision by arguing 
that the Musical Heights grant will provide a first competitive local service to 
Frederick, citing Federal Communications Commission v- Allentown Broadcasting 
Corporation, 349 U; S. 358, 362. But the Decision is not based on any such conclu- 


sion, and in fact makes no mention of it. Accordingly, the argument is without 
relevance here. 
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did not include an issue as to need for the proposed program service 
like issue No. 3. here. It is appellants’ position that since a specific 
issue as to Frederick program requirements is in the case, this issue 
cannot be ignored in the Decision. It cannot be concluded that) Frederick 
is "underserved" without substantial evidence under issue No, 3 that the 
community has need for more local programming. This is a necessary 
corollary of Star of the Plains Broadcasting Company v. Federal Com- 
munications Commission (1959), 105 U.S. App. D.C. 352, 267 F. 2d 629. 
Issue No. 3 renders the question of availability of existing services en- 


tirely subservient to the question of need for the program service the 


applicant proposes to render. In Red River Valley Broadcasting Corpo- 
ration v. Federal Communications Commission, 106 U.S. App. D.C. 363, 


272 F. 2d 562, cited by appellee, the hearing issues, as in the Interstate 
case, were limited to determination of areas and populations, There 
was no issue as to the need for the proposed program service. 


Appellee next argues that the Commission correctly presumed 
Braddock Heights to have need for a first local transmission facility. 
The fact is that, while the Decision (Par. 7) points out that Musical 
Heights would provide a first local service to the 660 residents of Brad- 
dock Heights, it avoids a Conclusion of need for such local service by 
holding in paragraph 11 that over-all need for the station is established 
"irrespective of local transmission needs of Braddock Heights". Here 
a presumption of need for a first transmission service is unwarranted 
because the only evidence of record clearly rebuts it, as is pointed out 
in paragraph 5 of the Initial Decision. Counsel for the Commission's 
Broadcast Bureau frankly stated at the oral argument on the| Initial Deci- 
sion that the Bureau was "unable to find on the basis of evidence any 
substantial need in Braddock Heights for such a transmission facility"; 
and that “it would give no weight to the proposal insofar as it would 
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bring a transmission facility to Braddock Heights.” See Southern Indiana 


Broadcasters, Inc., supra. 6 


Appellee points out that appellants did not except to the Examiner's 
Conclusion that "local and state news programs of the Braddock Heights 
station geared primarily to Maryland interests would undoubtedly be of 
greater interest to Maryland listeners than would similar information 
dealing with Pennsylvania news items"; and that in fact appellant Lewis 
stated this to be obviously so. What Lewis stated, in its reply to the ex- 
ceptions of Musical Heights and the Broadcast Bureau to the Initial 
Decision was that: 

. . . Obviously, local and state news from WAYZ, 

located in Pennsylvania near the Maryland border, would 

refer to Pennsylvania news and would be more of interest 

to the Pennsylvania audience. However, there is a large 

area in Maryland for which WAYZ also furnishes news - - ww 
While it may be conceded that Maryland news from Braddock Heights 
would be of greater interest to listeners in the interference area in 
Maryland than Pennsylvania news from WAYZ, appellants' point is that 
the evidence does not establish the Braddock Heights station will carry 
more Maryland news than does WAYZ so as to warrant a preference as 
to local news. WAYZ serves as much of Maryland as it does Pennsyl- 
vania. The record shows it features Maryland news as well as Penn- 
sylvania news. It therefore is erroneous to presume in the Decision 
that WAYZ carries less Maryland news than will Musical Heights. The 


evidence does not support such presumption.” The studio location by 


———— ee 


6 In Lawton-Ft. Sill Broadcasting Co. (1952), 7 R-R- 1216, cited by appellee, 


the Commission made this concluding observation (1234): "The controlling ele- 
ment in our determination of this proceeding is our policy to afford every com= 
munity of substantial size, where possible, with an outlet for local self-expression." 
(Emphasis supplied.) 


i Intervenor's brief argues that since Musical Heights’ stockholders live in the 
Frederick area, this supports the conclusion that its programs will be of more 
interest to Maryland listeners than the WAYZ programs. This argument is not a 
basis of the Decision and so is not pertinent to the appeal. 
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no means limits broadcast programming to the interests of the listeners 
in the state of such location. The Commission has frequently held it is 
the duty of a licensee to meet the needs of its entire service area with- 
out regard for state boundaries. This WAYZ does, programming for 
the tri-state area (Maryland, Pennsylvania, and West Virginia) which it 


serves. 


Finally, appellee argues that even if the proposed program service 
does not meet the needs of the Maryland interference area better than 
does WAYZ, it was within its "permissible discretion" for the Commis- 
sion to grant Musical Heights since the service of the latter would re- 
place that of WAYZ in the interference area, while 36,000 persons would 
gain a new primary service. This argument completely overlooks the 
question of need for the new service which is implicit in Sections 3.24 
and 3.28(c) of the Rules as well as in the hearing issues. When inter- 
ference is caused, the need for the proposed service must be shown to 


outweigh the need for the service lost. The 36,000 persons gaining a 


new primary service from Musical Heights already enjoy from two to 

ten primary services. The record shows no unfulfilled program require- 
ments in the proposed service area so there can be no valid presumption 
of need. 


As stated in the decision in ;, Inc. (1960), 19 R.R. 1086: 
"an integral part of the Commission's allocation scheme is the concept 
that a station is entitled to render interference free service within its 
0.5 mv/m contour unless there exist overbalancing considerations." In 
its Memorandum Opinion and Order of February 8, 1961, denying re- 
hearing in the WMAX case (19 R.R.1091 ), the Commission said that: 
"The basic error in petitioner's position is its failure to 
recognize the general right of existing stations to render 


interference-free service within their 0.5 mv/m contours. 
Section 3.24(b), of course, permits this right to be invaded, 


but only upon convincing showings of need for the proposed 
new service. Obviously, the greater the proposed invasion, 


the more difficult the applicant's task becomes. Here 
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WMAX would have us deprive WIOS of nearly one-fifth of 
its present area and population. WMAX would serve 


neither white or grey areas, and its showings are thus 


without the presumptions normally justified with respect 


to such service..." (Emphases supplied. 


Since Musical Heights will serve no white (no primary service) or grey 
(one primary service) areas, any presumption of need is equally here 
not justified. 


In Greenwich Broadcasting Corporation (1959), 27 F.C.C. 25, 16 
RR. 460, the Commission denied an application for the first local sta- 
tion in the substantial community of Greenwich, Connecticut, because of 
objectionable interference to Station WNLC, New London, Connecticut, 
totaling 4,694 persons, or 5.8 per cent of the mainland population within 
the 0.5 mv/m contour of WNLC. The Decision stated: 


| . It has not been shown herein that any specific 
program requirements of the affected populations remain 


unfulfilled by the programs transmitted over the many other 
stations which serve the areas. Hence, the record does not 


support a conclusion that the program service needs at 
Greenwich so outweigh the needs at New London as to 
authorize the curtailment of WNLC service by the interfer- 
ence proposed here. The ultimate conclusion is that the 
need for a first transmission facility and for the proposed 
program service in the Greenwich area do not outweigh the 
need for the existing WNLC service that would be lost by 
interference." (Emphasis supplied.) 


Here, as in the Greenwich case, the record does not show that any 


specific program requirements of Braddock Heights, Frederick, or the 
surrounding rural area remain unfulfilled by the two to ten present 
services. Further, the Greenwich decision makes the following addi- 
tional conclusion which is also applicable to the facts of the instant 
case: 
“The determination which we have reached herein is 
consistent with our allocation principles in the standard 


broadcast field. The Commission's rules and policies 
under which facilities are allocated for use by standard 


13 


broadcast stations are designed and intended to achieve 
such use on the most efficient basis. An integral part of 
the scheme of allocation is the concept that a station should, 
in the absence of persuasive reasons to the contrary, be en- 
titled to render interference-free service to the population 
in the area within its normally protected contour since this 
promotes the more efficient use of the facility involved and 
thus best serves the public interest. Therefore, assign 
ments which result in interference to the areas within the 
normally protected contours of existing stations not only 
impose restrictions on the efficient operation of those sta- 
tions but also, and more seriously, tend to undermine the 
efficiency and effectiveness of broadcast allocations in 
general. Indeed, the Commission, in referring to "basic 
allocation consideration,’ has stated that 'Basic engineer- 
ing rules governing the assignment of stations are, in 
essence, a means for achieving an optimum balance be 
excessive interference and too restricted use of availab 
frequencies.’ Amendment of Section 1 of the Standards 
Good Engineering Practice Concerning Standard Broade 
Stations (Docket No. 10509), 10 RR. 1595. Upon the fac 
of the instant case it is concluded that the additional inter- 
ference which would be caused to WNLC if the subject pro- 
posal were granted is so severe when weighed against the 
service to be gained by a grant of the application as to pre- 
clude attainment of the ‘optimum balance’ contemplated) by 
the Commission and, accordingly that a grant of the Green- 
wich application would operate to defeat this basic allocation 
principle." 


The Decision here is obviously inconsistent with the policy inherent in 
the Southern Indiana, WMAX, and Greenwich cases, supra. 


THE LACK OF EVIDENCE AND FINDINGS OF FACT RE MUSICAL 
HEIGHTS FINANCIAL QUALIFICATIONS 


Appellants' brief shows that the hearing record, on which the 
Decision must be based, does not contain evidence as to Musical 


Heights' financial qualifications because the Commission declined to 


place this matter in issue. Accordingly, there are no basic findings of 
fact for the conclusion in paragraph 11 of the Decision that "the appli- 
cant's basic financial qualifications are apparent even without depend- 
ence upon its anticipated revenues" or for the conclusion in paragraph 
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12 that "the applicant's financial resources would permit a change of 
[studio] plans should that course be decided upon". 


Appeliee's brief avoids a reply to the clear-cut requirement of 
WLOX Broadcasting Company v- Federal Communications Commission, 
104 U.S. App. D.C. 194, 200, 260 F. 2d 712, 718, that the Commission 
must make basic findings of fact to support its determination that an 
applicant is financially qualified. Instead, it argues simply that find- 
ings of basic fact as to financial qualifications are not here required 
because there is no hearing issue as to financial qualifications. But in 
the WLOX case this was not in issue since, as here, the Commission 
upon designation for hearing determined the applicant to be financially 
qualified. Yet this Court held that the Commission erred in not making 
findings of basic fact to support such determination, and that the Court 


should not have to comb the record to attempt to learn the basic facts. 


Moreover, it seems fundamental that if conclusions are made con- 
trary to the position of respondents in an adversary proceeding like this, 
they must be supported by substantial evidence and findings of basic fact, 
irrespective of whether the matter is in issue. This Court has held that 
the Commission cannot make findings which differentiate between com~ 
peting applicants on issues for which there is no supporting evidence. 
Johnston Broadcasting Company v- Federal Communications Commis- 
sion (1949), 85 U.S. App. D.C. 40, 46, 175 F. 2d 351, 357. Further, it 
has held that, as 2 reviewing court, it cannot properly exercise its 
function upon findings of ultimate fact alone but must require also find- 
ings of the basic facts which represent the determination of the admin- 
istrative body as to the meaning of the evidence and from which the 
ultimate facts flow. Saginaw Broadcasting Co. v- Federal Communica- 
tions Commission (1938), 68 U.S. App. D.C. 282, 96 F. 2d 554, 561° 


_ 


Two recent decisions of this Court reaffirm the need for adequate findings 
of fact to support decisions of administrative agencies. Minneapolis Gas Com- 
pany v- Federal Power Commission, Case No. 15452, decided March 9, 1961; 

nwealth of Puerto Ric Federal Maritime Board and United States 


oO V- 


ded February 23, 1961. 
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FAILURE TO COMPLY WITH SECTION 309(a) OF THE ACT 


In response to appellants' contention that the Decision is fatally 
defective in not determining whether the public interest, convenience, 
and necessity are served by the Musical Heights grant, as required by 
Section 309(a) of the Act, appellee and intervenor say that this is simply 
an attack on draftsmanship, improperly raised on appeal since no peti- 
tion for rehearing raising the point was filed with the Commission. 
Appellee also claims that this statutory determination is implicit in the 
conclusion of the Decision that over-all need for the grant is greater 
than for the WAYZ service lost, as well as in the grant of Musical 
Heights exceptions to the Initial Decision which concluded that its pro- 
posal does not serve the public interest, convenience, and necessity. 


This Court held in the Interstate Broadcasting Company case, 


supra, that a statutory provision is "never out of the case.” In National 


Broadcasting Company v. United States (1943), 319 U. S. 190,) 216, it was 


held that the "public interest" touchstone prescribed by Congress always 
permeates the Commission's administration of the Act. A glaring statu- 
tory omission cannot be regarded as harmless error of draftsmanship 

or as an omission without substance. Section 309(a) of the Act requires 
the Commission affirmatively to determine that the public interest, con- 
venience, and necessity are served by any broadcast grant. The statutory 
provision of 309(a) is peremptory, just as are the provisions) of Sections 
308(a) and 319(a) requiring that a construction permit or license may not 
be granted except upon a verified application. 


In the Johnston Broadcasting Company case, supra, this court held 
that the Commission may not, in its discretion, waive the requirement 
of 308(a) and 319(a) since Congress imposed it without qualification. 
The same is true of the requirement of 309(a). Omission from the Deci- 
sion of the required determination constitutes a fatal defect which cannot 
be cured by claimed implications of the Decision or by eal reference 


to rulings on intervenor's exceptions. The Commission's Ruling on 


16 


Musical Heights exception No. 10 was simply "granted in substance". 
This is clearly not the affirmative determination that the public interest, 
convenience, and necessity are served by the Musical Heights grant 
which 309(a) requires. Nor does the conclusion that "over-all need" is 
established for the $tation constitute such determination. 


Appellants have urged throughout that it should be concluded that 
the public interest, convenience, and necessity would not be served by 
the grant. For instance, Monocacy so urged in paragraph 1 of the Con- 
clusions of its July 1, 1959, Proposed Findings of Fact and Conclusions, 
as did Lewis in Paragraph 8 of the Conclusions of its July 1, 1959, 
Proposed Findings and Conclusions. Again, at the outset of his oral 
argument on the exceptions to the Initial Decision, counsel for Lewis 
stated that the first basic question of the case requires "the determina- 
tion of whether the public interest would be served" by the grant in view 
of the interference to WAYZ. Thus, after the Decision was issued, there 
was no need under Section 405 of the Act for appellants to request re- 


consideration of the omission of the 309(a) determination before filing 


notice of this appeal. The need for the determination was before the 
Commission from the outset, since hearing issue No. 7 was "to deter- 


mine, in the light of the evidence adduced pursuant to the foregoing 


: [peas . : . “ 
issues, whether a grant of the instant application would serve the public 
interest, convenience and necessity". . 


Appellee and intervenor rely upon Albertson v. Federal Communi- 
cations Commission (1957), 100 U.S. App. D.C. 103, 243 F. 2d 209. 
There on appeal Albertson attacked for the first time the Commission's 
failure to rule with sufficient specificity on his exceptions to an Initial 
Decision. This Court held that he should have filed a petition for re- 
hearing under Section 405 of the Act on this point so as to afford the 
Commission an opportunity to pass upon his claim. But here, as shown 
above, determination under 309(a) of the Act as to whether the public 


; / - 
interest, convenience, and necessity would be served by the grant was 
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in issue throughout the hearing. While the Commission did not utilize 
the opportunity to make the determination, it had every opportunity to do 
so at the urging, pro and con, of the applicant and respondents) in their 
Proposed Findings, their Exceptions, and at the oral argument. 


Appellee also cites Federal Broadcasting Company v. Federal 
Communications Commission, 106 U.S. App. D.C. 162, 270 F. jad 914. 


But this case involved dismissal of a 309(c) protest against a grant with- 
out hearing which the Commission had determined, pursuant to 309(a), 
would serve the public interest, convenience, and necessity. At the hear- 
ing, the protestant, under 309(c), had the burden of proving that the grant 
was contrary to the public interest. The protest was dismissed because 
of the failure of the protestant to meet its burden of proof, so there was 
no need to reaffirm the earlier determination that the grant met the 
standard of 309(a). The Decision (WHEC, Inc., 14 R.R. 150, 182(b) ), 
which held that the protestant had failed to demonstrate the grant was 
contrary to the public interest, was affirmed by this Court. 


Pacific States Box and Casket Company v. White (1935), 296 U.S. 
176, 56 S. Ct. 159, cited by appellee, has no relevance to the question of 


the Commission's failure here to make the required 309(a) determina- 
tion. That the public interest determination cannot be made by implica- 
tion is clear from the decisions in Saginaw Broadcasting Company and 


National Broadcasting Company, supra. 


Likewise, Brown Telecasters, Inc. v. Federal Communications 
Commission, case No. 15,644 (February 16, 1961), is inappositely cited 
by appellee. It is plainly prejudicial error for the Commission to fail to 
make the statutory determination of 309(a) here. This failure is of sub- 


stance, not form, as is evident from the Johnston Broadcasting Company, 


Interstate Broadcasting Company and National Broadcasting Company 
cases, supra. 
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FAILURE TO ACCORD APPELLANTS A HEARING ON 
MUSICAL HEIGHTS! FINANCIAL QUALIFICATIONS 
Under point V of appellants’ brief it is shown that the Commission 

erroneously refused to enlarge the hearing issues to determine the appli- 
cant's financial qualifications, both initially and after issuance of the 
Initial Decision. Appellee and intervenor contend that such enlargement 
was unnecessary because the application and the pleadings of Musical 
Heights established its financial capability; that the change in studio 
plans disclosed at the hearing did not materially alter this; and that 
since the station is now constructed and in operation, Musical Heights 
has proved its financial capability. 


Without combing the entire record to learn the basic facts, it cannot 
be determined whether the administrative finding of financial qualification 
is reasonable. WLOX Broadcasting Company v. Federal Communications 
Commission, supra. No purpose is served in this reply by repeating the 
detailed facts on the applicant's financial weakness outlined under point V 
of appellants’ brief. However, it is necessary here to rebut the improper 
contention that the building and present operation of the Braddock Heights 
station prove the wisdom of the Commission's judgment in declaring 
Musical Heights financially qualified. 


Appellants do not believe matters outside the record should be 


raised or considered on this appeal. Nothing of record relates to events 
subsequent to adoption of the Decision and the filing of appeal. In particu- 
lar, the pending application of Musical Heights for a license to cover its 
construction permit, and its operation during the past two months under 
program-test authority, which are mentioned in the briefs of appellee and 
intervenor, are not of this record. But since these matters have been 


raised, appellants are compelled to respond. 


Notwithstanding that the station is now constructed and in operation, 
the financial data filed December 5, 1960, with the Musical Heights appli- 


cation (Form 302) for license to cover its permit leaves serious doubt as 
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to its financial capability. The financial showing therein consists of 
Exhibits 1 and 2. Exhibit 1 is an undated "Current Balance Sheet" of the 
permittee showing but two entries: under Assets, cash on hand of 
$7,500, and under Liabilities, a loan from the Shank, Staub & Fisher 
partnership of $2,500. Thus, it appears that the total investment in the 
corporation has been $10,000. Exhibit 2 titled "Explanation off Construc- 
tion Costs" shows that total construction costs are $41,372.60, including 
$19,000 for building and land costs of a combination studio-transmitter 
structure. No costs are given for application processing, proof of per- 
formance studies, or miscellaneous items. The exhibit states that all 
equipment and property are rented from the partnership which decided 
to combine the studios with the transmitter in a new building at the 
transmitter site, and that, to help with the cost of this building, the 
partnership has secured a bank mortgage which is repayable in quarterly 
installments over a ten year period. The corporation is to pay the 
partnership an unspecified monthly rental for use of the equipment and 
property. No other financial disclosures are made, such as current 
personal balance sheets of the permittee's three principals or revised 
estimated operating costs based on increased construction or| rental 
costs. 


The applicant, in opposing the requested enlargement of issues, 


alleged that its total construction costs would be $20,249.95, seer 
0) 


only $200 for building costs. It represented that its studios would be 
rented in an existing structure in Braddock Heights. Appellants, on the 
other hand, alleged that the total estimate was very low; that/it would 
cost substantially more than $200 to build the combination studio- 
transmitter building which, according to the hearing testimony, was 
planned; and that, to meet construction and first year's operating costs, 
$60,000 to $75,000 or more would be required. The license application 
wholly substantiates appellants’ allegations. The $41,372.60 actual con- 
struction cost and intervenor's estimated $35,000 first-year| operating 
cost totals $76,372.60. In fact, if operating costs are increased through 
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higher rental so as to amortize the actual property costs, this total 
figure will be more. 


With $7,500 to commence operation, intervenor can operate less 
than three months at its application estimate of $2,917 per month, assum- 
ing no income, as the Commission advised Musical Heights must be as- 
sumed (See page 32, fin. 36, of appellants’ brief). The $10,000 invested, 
with the additional $7,500 committed, obviously will not begin to amor- 
tize the stated construction costs and to pay operating expenses of any 
duration. According to the application and pleadings, the total commit- 
ment of the three principals to their corporation is $17,500; and there is 
no commitment of record for them to "pool their respective assets and 
lines of credit," as the Commission erroneously held in paragraph 10 of 


its Memorandum Opinion and Order denying enlargement of the issues 


(See pp. 33-34 of appellants’ brief). Are there undisclosed sources of 
financing the station? Is the corporation undercapitalized ? Is the in- 


debtedness incurred in construction beyond its means? These are some 
of the questions which can only be resolved through the hearing process. 


Section 319(c) of the Act governs action on license applications, 
rather than Section 309 which is applicable to construction permit applica- 
tions. There is doubt whether appellants have a right under Section 319 to 
a hearing on the permittee's financial qualifications to be licensed. Ac-~ 
cordingly, reversal and remand on this appeal is necessary for appellants 
to be accorded any hearing on the issue of the intervenor’s financial 
capability to operate the Braddock Heights station in the public interest. 
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